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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT BUTLER, and 
ROBERT BUTLER, Administrator of 
the Estate of BEATRICE H. BUTLER, 
Deceased 
1517 — 49th Avenue 
Washington 27, D.C., 
Plaintiff 
Vv. Civil Action | 


WASHINGTON HOSPITAL CENTER, No. 1344-63 | 

a corporation 
110 Irving Street, N.W. 
Washington, D.C. 

and 

JAMES E. WISSLER, 
RALPH M, CAULK, 
FORREST V. SCHUMACHER, 
GREGORY T. HENESY, 
FRED O, COE, 
EDGAR M. McPEAK, 
U. VINCENT WILCOX, 
KARL C. KORLEY, 
CHARLES E. BICKHAM, JR., 
ALBERT J. MIELE, practicing 

and doing business as 
DRS. GROOVER, CHRISTIE & MERRITT 
110 Irving Street, N.W. 
Washington, D.C. 

and 
GILBERT E. HURWITZ 
1800 Eye Street, N.W. 
Washington, D.C., 
Defendants 


COMPLAINT FOR NEGLIGENCE 
(Count 1 - Death by Wrongful Act) 

1. The claim for relief by the plaintiff Robert Butler, Administra- 
tor of the Estate of Beatrice H. Butler, against the defendants Washing- 
ton Hospital Center, a corporation, James E. Wissler, Ralph M. Caulk, 
Forrest V. Schumacher, Gregory T. Henesy, Fred O. Coe, Edgar M. 
McPeak, U. Vincent Wilcox, Karl C. Corley, Charles E. Bickham, Jr., 
Albert J. Miele, a partnership and unincorporated association practic- 
ing and doing business as Drs. Groover, Christie & Merritt and Gilbert 
E. Hurwitz in for an amount within the jurisdiction of this Court. Jur- 
isdiction is conferred upon this Court by Title 16, Chapter 12, Section 
1201, and Title 11, Chapter 3, Section 306, D.C. Code. The plaintiff 
Robert Butler, Administrator of the Estate of Beatrice H. Butler, De- 
ceased, was duly appointed and qualified as such administrator in the 
United States District Court for the District of Columbia, in Adminis- 
tration Case No. 108,622, on or about the 15th day of May 1963. 

2. Onor about the 26th day of March 1962 Beatrice H. Butler, then 
ill and subject to black-outs, fainting spells and losses of consciousness, 
was a patient under the professional care of the defendant Gilbert E. 
Hurwitz, a licensed physician in the District of Columbia, and was con- 
fined as a patient at the Washington Hospital Center, a hospital located 
in the District of Columbia, conducted and operated by the defendant 
Washington Hospital Center, a corporation, and that on said day and 
year aforesaid the defendants James E. Wissler, Ralph M. Caulk, For- 
rest V. Schumacher, Gregory T.Henesy, Fred O.Coe, Edgar M. McPeak 
U. Vincent Wilcox, KarlC. Corley, Charles E. Bickham, Jr., and Albert 
J. Miele were licensed physicians specializing in the field of radiology 
and engaged in the District of Columbia as joint adventurers, partners 
and associates, inthe practice of radiology under the firm name of Drs. 
Groover, Christie and Merritt and at various hospitals in the District 
of Columbia, including the Washington Hospital Center. 


| 
On and prior to the day aforesaid the defendants knew, or in the 
exercise of reasonable care should have known, that said Beatrice H. 
Butler was subject to black-outs, fainting spells and losses of conscious- 
ness, and required, when standing, constant observation, care and 
assistance to prevent her from falling and from injuries caused thereby. 
4. Onor about the date aforesaid, the defendant Gilbert E. Hur- 
witz as her physician directed the defendant Washington Hospital Center 
to make her available and to arrange for her to be x-rayed and sub- 
jected to other medical procedures by the radiologists at th Washing- 
ton Hospital Center, namely the firm of Drs. Groover, Christie & Mer- 
ritt, consisting of the remaining individuals defendants named in the 
complaint, acting in their own behalf and by their agents, servants and 
employees. In connection therewith the defendants and each of them in 
complete and full control of the said Beatrice H. Butler negligently and 
carelessly failed to arrange for, procure and provide the necessary 
observation, assistance and care to prevent the said Beatrice H. Butler 
while she was in their control and standing from falling and injuring 
herself while being x-rayed and undergoing the other medical proce- 
dures of the defendants and further the defendants and each of them 
negligently and carelessly caused, allowed and permitted the said Bea- 


trice H. Butler to be x-rayed, subjected to other medical procedures 


while standing instead of in a prone position. | 
5. Asa result of the negligence and carelessness of the defendants 
and each of them as aforesaid, the said Beatrice H. Butler while being 
x-rayed and subjected to the medical procedures arranged for by the 
defendants at the Washington Hospital Center in the District of Columbia 
had a black-out, fainting spell and loss of consciousness and fell, sus- 
taining serious and painful injuries to her head and body and nervous 
and circulatory system and which injuries and the wrongful acts and 
neglects as aforesaid permanently disabled her and caused her death on 


or about the 31st day of May 1962. 


6. As a result of the mortal injuries sustained by the said Beatrice 
H. Butler, Robert Butler, surviving husband of decedent incurred hos- 
pital and medical expenses, the cost of her burial and he was deprived 
of his wife's companionship and services and he was otherwise damaged. 

7. The decedent left surviving as her next of kin besides her hus- 
band Robert Butler, who was appointed administrator as aforesaid, two 
adult children. Nathaniel A. Crockett, residing at St. Louis, Missouri 
and Georgia May Pollard residing at Washington, D.C. 

Wherefore the plaintiff demands judgment against the defendants 
as follows: 

1. The assessment of damages to the spouse and next of kin of 
decedent Beatrice H. Butler with reference to the injuries resulting 
from the wrongful acts and negligence of the defendants causing the 
death of Beatrice H. Butler, including reasonable expenses of her last 
illness and burial; 


2. The allocation of the verdict to the surviving spouse and next of 
kin as their interests may respectively appear; and according to the 
finding of such damages to the spouse and next of kin; 

3. All in the total sum of Fifty Thousand ($50,000.00) Dollars dam- 
ages besides costs. 


Count 2 
(Personal Injuries - Survival Action) 

1. The claim for relief by the plaintiff Robert Butler, Administra- 
tor of the Estate of Beatrice H. Butler, against the defendants Washing- 
ton Hospital Center, a corporation, James E. Wissler, Ralph M. Caulk, 
Forrest V: Schumacher, Gregory T. Henesy, Fred O. Coe, Edgar M. 
McPeak, U. Vincent Wilcox, Karl C. Corley, Charles E. Bickham, Jr., 
Albert J. Miele, a partnership and unincorporated association practic- 
ing and doing business as Drs. Groover, Christie & Merritt and Gilbert 
E. Hurwitz is for an amount within the jurisdiction of this Court. Jur- 
isdiction is conferred upon this Court by Title 11, Chapter 3, Section 


306, and Title 12, Chapter 1, Section 101, D.C. Code. The plaintiff 
Robert Butler, Administrator of the Estate of Beatrice H. Butler, de- 
ceased, was duly appointed and qualified as such administrator in the 
United States District Court for the District of Columbia, in Adminis- 
tration Case No. 108,622, on or about the 15th day of May 1963. 

2. Onor about the 26th day of March 1962 Beatrice H. Butler, then 
ill and subject to black-outs, fainting spells and losses of consciousness 
was a patient under the professional care of the defendant Gilbert E. 
Hurwitz, a licensed physician in the District of Columbia, and was cor- 
fined as a patient at the Washington Hospital Center, a hospital located 
in the District of Columbia, conducted and operated by the defendant 
Washington Hospital Center, a corporation, and that on said day and 
year aforesaid the defendants James E. Wissler, Ralph M. Caulk, For- 
rest V. Schumacher, Gregory T. Henesy, FredO. Coe, Edgar M. McPeak 
U. Vincent Wilcox, Karl C. Korley, Charles E. Bickham, Jr., and Albert 
J. Miele were licensed physicians specializing in the field of radiology 
and engaged in the District of Columbia as joint adventurers, partners 
and associates, in the practice of radiology under the firm name of 
Drs. Groover, Christie and Merritt and at various hospitals in the Dis- 
trict of Columbia, including the Washington Hospital Center. | 

3. Onand prior to the day aforesaid the defendants knew, or in the 
exercise of reasonable care should have known, that said Beatrice H. 
Butler was subject to black-outs, fainting spells and losses of conscious- 

’ ness, andrequired, when standing, constant observation, care and assist- 
ance to prevent her from falling and from injuries caused thereby. 

4. Onor about the date aforesaid, the defendant Gilbert E. Hurwitz 
as her physician directed the defendant Washington Hospital Center to 
make her available and to arrange for her to be x-rayed and subjected 
to other medical procedures by the radiologists at the Washington Hos- 
pital Center, namely the firm of Drs. Groover, Christie & Merritt 
consisting of the remaining individual defendants named inthe complaint 
acting in their own behalf and by their agents, servants and employees. 


In connection therewith the defendants and each of them in complete and 
full control of the said Beatrice H. Butler negligently and carelessly 
failed to arrange for, procure and provide the necessary observation, 
assistance and care to prevent the said Beatrice H. Butler while she 
was in their control and standing from falling and injuring herself while 
being x-rayed and undergoing the other medical procedures of the de- 
fendants and further the defendants and each of them negligently and 
carelessly caused, allowed and permitted the said Beatrice H. Butler 
to be x-rayed, subjected to other medical procedures while standing 
instead of in a prone position. 

5. Asa result of the negligence and carelessness of the defendants 
and each of them as aforesaid, the said Beatrice H. Butler while being 
x-rayed and subjected to the medical procedures arranged for by the 
defendants at the Washington Hospital Center in the District of Colum- 
bia, had a black-out, fainting spell and loss of consciousness and fell, 
sustaining serious and painful injuries to her head and body and nervous 
and circulatory system, which injuries and the wrongful acts and neg- 
lects as aforesaid permanently disabled her. 

6. The said Beatrice H. Butler died on the 31st day of May 1962 
in the District of Columbia and the cause of action herein alleged has 
survived in favor of the plaintiff, her duly appointed and qualified per- 
sonal representatives as provided by law (Title 12, Section 101, D.C. 
Code). 

wherefore, the plaintiff Robert Butler Administrator of the Estate 
of Beatrice H. Butler demands judgment against the defendants for the 
sum of fifty thousand ($50,000) dollars damages, besides costs. 

Count 3 
(Consortium, etc.) 

1. The claim for relief by the plaintiff Robert Butler against the 
defendants Washington Hospital Center, a corporation, James Wissler, 
Ralph M. Caulk, Forrest V. Schumacher, Gregory T. Henesy, Fred O. 


Coe, Edgar M. McPeak, U. Vincent Wilcox, Karl C. Corley, Charles E. 
Bickham, Jr., Albert J. Miele, practicing and doing business as Drs. 
Groover, Christie & Merritt and Gilbert E. Hurwitz is for an amount 
within the jurisdiction of this Court. Jurisdiction is conferred upon 
this Court by Title 11, Chapter 3, Section 306, D.C. Code. The plaintiff 
Robert Butler, at the time of the grievances herein complained was the 
husband of Beatrice H. Butler until her death on the 31st day of May 
1962. 


2. Onor about the 26th day of March 1962 Beatrice H. Butler, then 
ill and subject to black-outs, fainting spells and losses of consciousness 
was a patient under the professional care of the defendant Gilbert E. 
Hurwitz, a licensed physician in the District of Columbia, and was con- 
fined as a patient at the Washington Hospital Center, a hospital located 
in the District of Columbia, conducted and operated by the defendant 
Washington Hospital Center ,a corporation, and that on said day and year 
aforesaid the defendants James E. Wissler, Ralph M. Caulk,| Forrest V. 
Schumacher, Gregory T. Henesy, Fred O. Coe, Edgar M. McPeak, U. 
Vincent Wilcox, Karl C. Corley, Charles E. Bickham, Jr., and Albert 
J. Miele were licensed physicians specializing in the field of radiology 
and engaged in the District of Columbia as joint adventurers, partners 
and associates, in the practice of radiology under the firm name of 
Drs. Groover, Christie and Merritt and at various hospitals in the 
District of Columbia, including the Washington Hospital Center. 

3. Onand prior to the day aforesaid the defendants knew, or in the 
exercise of reasonable care should have known, that said Beatrice H. 
Butler was subject to black-outs, fainting spells and losses 0 of con- 
sciousness, and required, when standing, constant observation, care 
and assistance to prevent her from falling and from injuries caused 
thereby. 

4. Onor about the date aforesaid, the defendant Gilbert E. Hurwitz 
as her physician directed the defendant Washington Hospital Center to 
make her available and to arrange for her to be x-rayed and subjected 


to other medical procedures by the radiologists at the Washington Hos- 
pital Center, namely the firm of Drs. Groover, Christie & Merritt, con- 
sisting of the remaining individual defendants named in the complaint, 
acting in their own behalf and by their agents, servants and employees. 
In connection therewith the defendants and each of them in complete and 
full control of the said Beatrice H. Butler negligently and carelessly 
failed to arrange, for procure and provide the necessary observation, 
assistance and care to prevent the said Beatrice H. Butler while she 
was in their control and standing from falling and injuring herself while 
being x-rayed and undergoing the other medical procedures of the de- 
fendants and further the defendants and each of them negligently and 
carelessly caused, allowed and permitted the said Beatrice H. Butler 

to be x-rayed, subjected to other medical procedures while standing 
instead of in a prone position. 

5. As a result of the negligence and carelessness of the defendants 
and each of them as aforesaid, the said Beatrice H. Butler while stand- 
ing for x-rays and the medical procedures arranged for by the defend- 
ants at the Washington Hospital Center in the District of Columbia, had 
a black-out, fainting spell and loss or consciousness and fell sustaining 
serious and painful injuries to her head and body and nervous and cir- 
culatory system and which injuries and the wrongful acts and neglects 
as aforesaid permanently disabled her. 

6. Plaintiff Robert Butler incurred medical and hospital expenses 
in an effort to heal and cure the plaintiff's spouse of her injuries and 
the plaintiff was deprived of her services, companionship and of his 
right of consortium. 

Wherefore the plaintiff Robert Butler demands judgment against 
the defendants and fifty thousand ($50,000) dollars damages besides 


costs. 
DEMAND FOR JURY TRIAL 


Plaintiffs each demand trial by jury of all issues. 


J. L. LOOMIS 
Attorney for plaintiff 


ANSWER OF DEFENDANT, WASHINGTON 
HOSPITAL CENTER, TO COMPLAINT 


First Defense | 


The Complaint, and each Count thereof, fails to state a claim 
against this defendant upon which relief can be granted. | 


Second Defense 


1. This defendant admits the jurisdiction of the Court and the 
identity and capacity of the parties. 
2. This defendant admits that on or about the 26th day gitteeret 
1962 the plaintiff's decedent, Beatrice H. Butler, was admitted to the 
hospital conducted and operated by it as the private patient of/her at- 
tending physician, the co-defendant Gilbert E. Hurwitz, it admits that 
all of the individual defendants, except the said co-defendant Hurwitz, 
were at that time engaged in the practice of medicine as partners 
specializing in the field of radiology and that a part of their practice 
was conducted at the hospital operated by this defendant. All allega- 
tions of paragraph 2 not herein specifically admitted are sa 
3. Denied. 
4. This defendant admits that on or about the date alleged the co- 
defendant, Gilbert E. Hurwitz, gave certain orders and directions for 
x-ray examination of the said Beatrice H. Butler and that these orders 
+ and directions, in the normal course of events, called upon the employ- 
ees of this defendant to present the said patient to the other individual 
co-defendants for x-ray examination, which orders and directions were 
carried out. The remaining allegations of paragraph 4 are denied. 

5. This defendant admits that on or about the date alleged the 
plaintiff's decedent did sustain a fall and did sustain some physical 
injury. The remaining allegations of paragraph 5 are denied. 

6. Denied. | 

7. This defendant is without knowledge or information sufficient 
, to form a belief as to the truth of the allegations of paragraph 7. 


q 
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Third Defense 


This defendant states that the hospital care and treatment rendered 
the plaintiff’s decedent was inall respects in conformity with the stand- 
ards for such care and treatment prevailing in the District of Columbia 
at the time alleged. 


Count 2 


This defendant adopts its first, second and third defenses to Count 
1 as and for its answers to the allegations of Count 2. 


Count 3 


This defendant adopts its first, second and third defenses to Count 
1 as and for its answers to the allegations of Count 3. 


JACKSON, GRAY & LASKEY 


John L. Laskey 


Attorneys for Defendant 
Washington Hospital Center 


ANSWER TO COMPLAINT ON BEHALF OF DEFENDANTS, 
DRS. WISSLER, CAULK, ET AL, INDIVIDUAL DEFENDANTS, 
TRADING AS DOCTORS GROOVER, CHRISTIE & MERRITT 


Now come the individual defendants, Drs. Wissler, Caulk, Schu- 
macher, Henesy, Coe, McPeak, Wilcox, Corley, Bickham, and Miele, 
designated in plaintiff's complaint as physicians doing business as Drs. 
Groover, Christie & Merritt, by and through their counsel and for 
answer to plaintiff's complaint in the above-captioned cause, state: 

COUNT I 
FIRST DEFENSE: 


Defendants state that plaintiff's complaint, Count I, fails to state a 
cause of action upon which relief may be granted. 


SECOND DEFENSE: 


(1) These defendants admit that they are engaged in the practice 
of medicine as a partnership under the name and style of Drs. Groover, 
‘Christie & Merritt. 
(2) These defendants admit that on or about the 26th day of March, 
1962, the deceased, Beatrice H. Butler, was a patient at defendant hos- 
pital and is advised and believes that she was entered in said hospital 
as a private patient of physician, Gilbert E. Hurwitz. Defendants admit 
that they are licensed physicians specializing in the field of radiology. 
(3) These defendants deny that they were informed as to the plain- 
tiff's decedent's ailments and general physical condition and deny that 
_ they were informed of or knew, if such be a fact, that the said Beatrice 
H. Butler, was subject to black-outs, fainting spells and losses con- 
sciousness, and required, when standing, constant observation, care and 
assistance to prevent her from falling. These defendants aver to the 
contrary, that on the occasion complained of, the said Beatrice H. But- 
ler, while undergoing x-ray examination, was twice interrogated as to 
whether she, "was all right," and, "was able to stand," and that both 
times the said Beatrice H. Butler answered and responded affirmatively. 
(4) These defendants are informed and believe, and therefore, ad- 
mit that the plaintiff's decedent's x-ray examination was ordered by 
decedent's private physician, Gilbert E. Hurwitz, in connection with a 
diagnosis of diabetes and complications and that the employees of defend- 
ant, Washington Hospital Center, were thereby required and did present 
the said Beatrice H. Butler in the Department of Radiology at said Hos- 
pital Center to be x-rayed by these defendants. These defendants deny 
each and every allegation of negligence in Paragraph 4 of said com- 
plaint and aver that they had no reason to know or believe or suspect 
that the said Beatrice H. Butler was subject to black-outs, fainting 
spells and losses of consciousness and were informed by her twice that 
she felt all right and was able to stand and, further, aver that the said 
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x-ray tests and examinations were in the process of being conducted by 
these defendants in the usual and customary manner according to ac- 
cepted standards of medical practice, at that time, in this jurisdiction, 
for the specific x-ray examination required under the circumstances. 

(5) These defendants deny each and every act of negligence alleged 
and implied in Paragraph 5 and admit that the plaintiff's decedent did 
sustain a fall and did sustain some physical injury. These defendants 
are not informed as to the precise reason or diagnosis of the cause of 
said fall, but deny that the injury sustained by the said Beatrice H. But- 
ler was permanent, and deny that said injuries were the cause of her 
death as alleged. 

(6) These defendants deny that the said Beatrice H. Butler sus- 
tained mortal injuries as alleged and deny that her death resulted from 
the injuries sustained in the alleged fall. 

(7) These defendants deny that the plaintiff, Robert Butler, was 
injured and damaged as alleged by reason of any act or thing done by 
these defendants. 


THIRD DEFENSE: 


These defendants aver that in all particulars their conduct and 
x-ray examination of Beatrice H. Butler was in accord with accepted 
standards of medical practice in the District of Columbia, for like 
cases, at that time and deny each and every act of negligence alleged 
and deny that plaintiff's decedent was injured and damaged as alleged. 


COUNT 2 


These defendants adopt intoto their first, second and third defenses 
to Count 1 of plaintiff's complaint as to Count 2. 


COUNT 3 | 
These defendants adopt intoto their first, second and third defenses 


{as to Count 1 as answer to Count 3 of plaintiff's complaint. 
WELCH, DAILY & WELCH 


H. M. Welch 


Attorneys for Defendant 
Drs. Groover, Christie & 
Merritt 


ANSWER OF DEFENDANT GILBERT E. HURWITZ 


First Defense 


The complaint fails to state a cause of action against the  dercaaere: 
t Gilbert E. Hurwitz, upon which relief can be granted. | 
Second Defense | 
This defendant is without knowledge or information sufficient to 
form a belief as to the truth of the allegations of the complaint concern- 
ing the appointment of an administrator. This defendant admits that on 
or about March 26, 1962, the deceased was a patient under his profes- 
sional care and was hospitalized by him in the Washington Hospital 
Center. This defendant further admits that he prescribed x-rays for 
the deceased while she was a patient in the said Hospital. This defend- 
ant is without knowledge or information sufficient to form a belief as to 
the truth of the allegations of the complaint concerning the conduct of 
, those defendants who are members of the firm of Drs. Groover, Christie 
& Merritt and their agents, servants and employees. This defendant is 
without knowledge or information sufficient to form a belief as to the 
truth of the allegations of the complaint that the deceased experienced 
a black-out, fainting spell, or loss of consciousness and a fall. This 
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defendant ‘denies that the deceased’s injuries and the plaintiff's injuries 
and damages were the result of any negligence, carelessness or other 
breach of duty on his part. This defendant is without knowledge or 
information sufficient to form a belief as to the truth of the allegations 
of the complaint concerning the plaintiff’s injuries and damages. This 
defendant denies each and every material allegation of the complaint 
that is not herein specifically answered. 


Third Defense 


The plaintiff's injuries and damages, if any, were the result of the 


sole or contributory negligence of the deceased. 


Fourth Defense 


The deceased assumed the risk of the injuries and damages alleged 
in the complaint. 


HOGAN & HARTSON 


Francis L. Casey, Jr. 


Attorneys for the Defendant 
Gilbert E. Hurwitz 


PRETRIAL PROCEEDINGS 


THE! PARTIES AGREE TO THE FOLLOWING STATEMENT OF 
FACTS AND STIPULATE THERETO: On Mar. 23, 1962, one Beatrice 
H. Butler was a patient under the professional care of Dr. Gilbert E. 
Hurwitz, M.D., had been for some time and on said date was hospital- 
ized by him in the D Washington Hospital Center. On Mar. 26, 1962, 
said Beatrice Butler was sent to be x-rayed by Ds Groover, Christie 
and Merritt at the latter's offices within the Wash. Hosp. Center. D 
Hurwitz prescribed x-rays of her urinary tract. During the examina- 
tion by x-ray said Beatrice Butler suffered a fall to the floor. 

Said Beatrice Butler died May 31, 1962. The P in this action, 
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| 
her husband, is the duly appointed and qualified adm. of her estate. 
Adm. number 108,622, this court. 


PLAINTIFF CLAIMS that at the time of decedent's admission to 
Wash. Hosp. Center, prior thereto and on March 23, 1962, it was known 
to D Hurwitz and to D Washington Hosp. Center that the decedent, 
among other things, was suffering from or believed to be suffering 
from, diabetes melitis with retiopathy, neuropathy, nephropathy and 
anemia, and was subject to weakness, dizziness, and fainting or near 
fainting spells. The x-ray exam ordered by Dr. Hurwitz to|be accom- 
plished by Dr. Groover, Christie and Merritt at Wash. Hosp. Center was 
for an upright I.D. pylogran film of Beatrice Butler and while she was 
in the care and control of Ds practicing and doing business as Drs. 
Groover, Christie and Merritt and of Wash. Hosp. Center, and while in 
the hospital was placed on a table which was later turned upright; and, 
while the said patient was standing on the footboard, with the table up- 
right, she fell and, as the result of said fall, she sustained a commi- 
nuted depressed fracture of the left zigoma and zigomatic arch, which 
later was attempted to be elevated and otherwise treated by surgery; 
and the said patient was otherwise injured. | 

The patient, Beatrice H. Butler, was discharged from the Wash. 
Hosp. Center to her home unimproved and later on May 3, 1962, was 
admitted to the DC General Hosp. and died there on May 31, 1962, her 
death being precipitated by the injuries she sustained through the neg]. 
of the Ds at the Wash. Hosp. Center: 
as follows — As to Dr. Hurwitz and Wash. Hosp. Center: failed to ade- 
quately and effectively call the attention of Ds Groover, Christie and 
Merritt, the ailments from which said Beatrice Butler was suffering 
as delineated above, and of her being subject to dizziness and black- 
outs, fainting and near fainting spells; failing to issue instructions for 
appropriate safeguards to be provided said Beatrice Butler while she 
was being examined and x-ray to prevent her from falling; | ‘and in fail- 
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ing to provide a nurse or attendant to protect the patient from falling 
while being x-ray. 
As to Wash. Hosp. Center and Drs. Groover, Christie and Merritt, 

— failing to assure and provide adequate safeguards which would pre- 
vent Beatrice Butler from falling while being x-rayed either by pro- 
tective devices or the presence of a nurse or attendant. 

DAMAGES CLAIMED — D.C. General Hospital: $1,064.28 

Funeral Bill (to be supplied) 


GENERAL DAMAGES — Decedent was born on Sept. 24, 1913; 
she left surviving her husband; she was unemployed housewife and left 
no dependents. 


eee 

DEFENDANT GILBERT E. HURWITZ is without knowledge or in- 
formation sufficient to form a belief as to the truth of the allegations 
that the deceased experienced a black-out, fainting spell or loss of 
consciousnéss and a fall. He denies that the deceased's injuries, if 
any, and the P’s alleged injuries and damages were the result of any 
negl., carelessness or other breach of duty on his part. 

P’s injuries and damages, if any, were the result of the sole or 
contributory negl. of the deceased, in that she: failed to secure herself 
in a fashion consistent with her physical condition, failed to advise 
those present at the scene of her alleged fall of her condition and the 
sensations that she was experiencing prior to the time of the alleged 
fall. 

The deceased assumed the risk of her alleged injuries. 


DS GROOVER, CHRISTIE AND MERRITT DENIES all allegations 
of negl. and aver that their treatment and exam of the P's decedent 
was within the accepted standards of practice for radiological prac- 
tice in DC at the pertinent times. They deny that they had any notice 
or knowledge that the P’s decedent was subject to dizzy spells if in 
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fact she was so subject. However, these Ds, through their agents, ser- 
vants and employees, did inquire of the P's decedent as to whether she 
felt well enough to pursue the exam and received an affirmative reply. 
If in fact the P's decedent had notice that she was subject/to faint- 
ing spells or weaknesses she was contributorily negligent in failing to 
inform these Ds' agents, servants or employees or in the atersative 
she assumed the risk thereof. 


D. WASH. HOSP. CENTER denies any negl. on the part of any of 
its agents, servants or employees and says that the hospital care and 
treatment rendered the P's decedent by it was in all respects kn con- 
formity with the standards for such care and treatment prevailing in 

C at the time alleged; denies that it had any notice or knowledge that 
the P's decedent on the day in question was then in a condition which 
might cause her to faint, become dizzy and fall, or that it had; reason 
to inquire with respect to P's decedent's condition. 

While not charging any of the co-Ds with an act or acts of| negl. 
this D says that all of the co-Ds are private physicians engaged in the 
practice of their profession as independent contractors and that none 
of them is or was an agent, servant or employee of this D for whose 
act or acts this D would be responsible. 

This D further says that the P's decedent's own negl. was the sole 
or a contributing factor to her fall and injury in that she failed to ad- 
vise those in attendant upon her of her condition or her susceptibility 
to dizziness or faintness. Further, this D says that the P's decedent 
assumed any risk or injury inherent in the procedures being carried 


out by others. 
, | 


STIPULATIONS | 

The records of Wash. Hosp. Center, of Groover, Christie and 
Merritt and of Dr. Hurwitz re: P's decedent may be admitted in evi- 
dence at trial without formal proof subject to all legal objections. 
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The parties agree to file with the ClerkofCrt and to mutually ex- 
change, on or before Dec. 6, 1965, a list of the names and addresses 
of any witnesses known to them, including medical and expert wit- 
nesses, who have knowledge of any aspect of this case, indicating 
those who may be used at the trial. Impeachment witnesses are not 
to be included. 

Counsel for P agrees to supply for counsel for Ds and Clerk of 
Crt on or before Dec. 6, 1965, a written itemized statement of all 
special damages which will be claimed at trial by him. 

Counsel for Groover, Christie and Merritt agree to supply coun- 
sel for P the addresses of Charlotte Hunt and Dr. Lau on or before 
Dec. 6, 1965. 


——— 


The Examiner has requested counsel for the parties to appear at 
trial with the maximum amt. of authority to settle this case which will 


be allowed them by their principals. 


Pretrial Examiner 
TRIAL COUNSEL: 


Alfred M. Schwartz, Esq. for P. 

John L. Laskey, Esq. for Wash. Hosp. Center 

Walter J. Murphy, Sr., Esq. for Groover, Christie and Merritt 
Francis L. Casey, Jr., Esq. for Hurwitz 


MOTION FOR JUDGMENT NON OBSTANTE VEREDICTO 
OR FOR NEW TRIAL 


Comes now the defendants trading as Groover, Christie é Merritt 
and moves this Court for Judgment non obstante veredicto or jin theal- 
ternative for a new trial and as reasons therefor state: | 

1. In administering the x-ray examination in question the defend- 
ants, Groover, Christie & Merritt were acting in reliance upon a medi- 
cal judgment made by the plaintiff's decedent’s medical doctor, which 
reliance is lawful and in accord with the accepted standards of practice. 

2. The verdict in favor of the plaintiff is not supported by the evi- 
dence; there being no evidence either that the defendants departed from 
the accepted standards of practice or that they failed to act as a rea- 
sonable and prudent person would in the circumstances. | 

3. The verdicts are inconsistent and irreconcilable and a new trial 
should be granted as to both. 

4. The amount of the verdict in favor of the plaintiff is cbt sup- 
ported by the evidence and should be set aside. | 

WHEREFORE, the defendants trading as Groover, Christie & Mer- 
ritt move this Court for a Judgment N.O.V. or in the alternative for a 
new trial. | 

WELCH, DAILY & WELCH 
/s/ WALTER J. MURPHY, JR 


Attorneys for Defendants | 
Groover, Christie & Merritt 


[Certificate of Service, dated March 28, 1966] 


POINTS AND AUTHORITIES 


| 
The defendant Dr. Hurwitz testified that he was familiar with the 
procedures involved in taking an IVP examination, that is, that the pa- 
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tient would recline for a period of time and then be stood up for the fi- 
nal picture. Dr. Hurwitz also testified that he had actual knowledge of 
the history of weakness and near blackouts and that it was in fact he 
himself who recorded this history in the Washington Hospital Center 
records. Dr. Hurwitz also testified that it was his opinion that his pa- 
tient could be up and at liberty and he testified and the records bear 
him out that this was his order. Dr. Hurwitz, with knowledge of the 
medical condition of the plaintiff's decedent, ordered that an IVP exam- 
imation be conducted. 

Dr. Wissler testified that if the patient's medical doctor deter- 
mines that the patient is a fit subject for the x-ray examination which 
he orders the x-ray department will complete the study unless the pa- 
tient indicates that he or she does not feel able to complete the exami- 
ration as ordered. In Sweeney v. Erving (1910) 35 App. D.C. 57, the 
Court of Appeals stated that a specialist, and specifically an x-ray 
specialist, had a right to rely upon the deter mination of a patient's 
private medical physician that the patient was a fit subject for the x- 
ray treatment or examination unless there was something to indicate 
that the private physician was inerror. The Court having directed a 
verdict in favor of Dr. Hurwitz in this case necessarily concluded that 
the medica] determimation that the patient was able to stand as directed 
was not improper, it should follow therefore that a specialist in x-ray 
who relies upon the medical determimation of a specialist in internal 
medicine should be protected from liability to a patient for relying on 
that opinion if that opinion in itself is proper. 

Further, there was absolutely no testimony that the defendants 
Groover, Christie & Merritt were given any information which would 
indicate that the plaintiff's decedent was in any way peculiarly liable 
to injury. The jury's verdict against the Washington Hospital Center 
requires the conclusion that no such information was given asthe charge 
of negligence against the Washington Hospital Center was that they 
should have given notice to Groover, Christie & Merritt. Further there 
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was no attempt to prove that the appearance alone of the plaintiff 's de- 
cedent would indicate a peculiar liability to injury. Therefore the de- 
fendant Groover, Christie & Merritt having no circumstances which 
would indicate the plaintiff's decedent was peculiarly liable to injury 
had a right to rely upon the determination of Dr. Hurwitz that! Dr. Hur- 
witz's patient could be up and at liberty which as the testimony indi- 
cated meant that the patient could be up and about so long as the patient 
ifelt able. See also Pilgrim v. Landham, et al. (1940) 11 S.E.2d 420. 

The injuries in this case occurred during the course of a medical 
procedure with both the determination to do the procedure and the meth- 
od of doing it comprising matters of knowledge peculiar to the special- 
ized branches of the medical profession involved. In this situation the 
conduct of the defendants is judged according to whether or not it com- 
ported with the accepted standards of practice for like practitioners in 
the locality at the time in question. Brown v. Keaveny (1963), 117 App. 
D.C. 117, 326 F.2d 660; Price v. Neyland (1963) 115 App. D.C. 355, 320 
F.2d 674. The plaintiff offered no testimony that the practice of rely- 
ing upon the general medical practitioners determination that the pa- 
tient was able to undergo the treatment was not in conformity of the ac- 
cepted standards of practice; nor that the practice of relying upon the 
patient's relation of symptoms of weakness or faintness was'outside 
the accepted standards of practice. In the absence of this proof the 
plaintiff's case was defective and these defendants should have been 
granted a directed verdict. 

The plaintiff's case amounted primarily to the assertion that an 

? accident happened and that something, God only knows what, should 
have been done to prevent it. This state of the evidence is not suffi- 
cient even in those cases not involving the learned professions. 

The evidence was also defective in another area of expert testi- 
mony. There was no evidence in this case that the fall occurred as the 
result of any particular cause. There is no evidence that there was 
any indication of the cause in the history given prior to the accident 
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inasmuch as the cause of the accident itself was not known and the at- 
tempt to relate it to the history of weakness or near blackouts was 
purely speculative. 

The verdicts awarding the estate $6,000.00 against the defendants 
and exonerating the defendants on the plaintiff's claim for loss of con- 
sortium are inconsistent and irreconcilable. It is conceded that a suit 
for loss of consortium is an independent right and that they may be 
filed separately and the determination of one is not res judicata as to 
the other. DeVito v. Hoffman (1952) 91 App. D.C. 263. However, when 
both cases are submitted to the same jury and the jury makes an in- 
consistent finding inasmuch as both verdicts cannot be right the Court 
should set both aside and award a new trial. Lansburgh & Bros. v. 
Clark (1942) 75 App. D.C. 339. 

Lastly, the jury in this case awarded $6,000.00 on the evidence 
that for some while after the accident the plaintiff had difficulty in 
opening ber mouth wide. It would be difficult to understand a verdict 
of $6,000.00 rendered to a plaintiff with these injuries who was also en- 
titled to receive compensation for pain and suffering but where the law 
limits the recovery to the disability and that disability is expressed 
only in the terms as stated above and lasts at a maximum of ten weeks 
the jury’s award of $6,000.00 can only be explained on the basis of 
sympathy or prejudice and the Court should set aside the verdict and 
award a new trial. 

WELCH, DAILY & WELCH 


/s/ WALTER J. MURPHY, JR. 
Attorneys for Defendants 
Groover, Christie & Merritt 


[Filed March 31, 1966] 


MOTION FOR JUDGMENT NON OBSTANTE 
VEREDICTO OR FOR NEW TRIAL 


The defendant, Washington Hospital Center, moves the Court for 
a judgment non obstante veredicto or, in the altermtive, for a new 
trial and for grounds says: 
That there was no competent evidence sufficient to support a find- 
ing for the plaintiff as against this defendant on the issue of negligence. 
That there was no competent evidence to support a verdict in fa- 
vor of the plaintiff as against this defendant on the issue of proximate 
cause between the alleged negligence and the injury and damage com- 
plained of. | 
The evidence as a whole required the direction of a serert in fa- 
vor of this defendant. 
With respect to its Motion for a New Trial, this defendant says: 
The verdict was against the weight of the evidence. 
The verdict was inconsistent and contradictory. | 
The Court erred in rejecting this defendant's requested instruc- 
tions defining the standard of care applicable to the duty of this defend- 
ant and in holding that the jury should consider the case on the basis 
of common law negligence. 
The verdict was excessive. | 
There was no competent evidence to support an award) in the 
amount returned. 
JACKSON, GRAY & LASKEY 


/s/ JOHN L. LASKEY 
Attorney for Defendant, 
Washington Hospital Center 


[Certificate of Service, dated March 31, 1966] 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION FOR JUDGMENT NON OBSTANTE 
VEREDICTO OR FOR NEW TRIAL 


Counsel for both defendants have ordered a transcript of the testi- 
mony of the witness Powers since, as indicated during the argument 
at trial of the points involved inthe Motion, her testimony is crucial 
in many respects. An oral argument of the Motion for New Trial is 
being requested, and counsel for this defendant requests that said oral 
argument not be set until the transcript of this testimony can be se- 
cured. Counsel for this defendant further requests leave to submit a 
more formal Memorandum of Points and Authorities prior to argu- 
ment, being actively engaged in trial at the time of the preparation of 
this Memorandum and Motion. 

Respectfully submitted, 


JACKSON, GRAY & LASKEY 


/s/ JOHN L. LASKEY 
Attorney for Defendant 
Washington Hospital Center 


[Filed April 6, 1966] 
ORDER 


Upon consideration of the motions by defendants Washington 
Hospital Center and Groover Christie & Merritt for judgment non ob- 
stante veredicto or for new trial filed herein March 31 and March 30 
respectively, it is this 6th day of April, 1966, 

ORDERED that the said motions be, and the same hereby are 
denied. 


ROBERT M. STEARNS, 
Clerk 


RICHMOND B. KEECH /s/ PATRICK E. WHELAN 
Presiding Judge Deputy Clerk 


[Filed May 6, 1966] 
NOTICE OF APPEAL 


Notice is hereby given this 6th day of May, 1966, that defendant, 
Washington Hospital Center, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgments of this 
Court entered on the 21st day of March, 1966 in favor of the plaintiff, 
Robert Butler, Administrator of the Estate of Beatrice H. Butler, De- 

; ceased against said defendant, and in favor of said defendant against 
the plaintiff, Robert Butler, and from the Order of April 6, 1966 deny- 
ing this defendant's Motion for Judgment Non Obstante Veredicto or 
for New Trial. | 


| 
/s/ JOHN L. LASKEY | 
Attorney for Defendant, | 
Washington Hospital Center 


[Filed May 6, 1966] 
NOTICE OF APPEAL 


Notice is hereby given this 6th day of May, 1966, that Wissler, 
Caulk, Schumacher, Henesy, Coe, McPeak, Wilcox, Korley, Bickham, 
Jr., Miele, defendants T/A Groover, Christie and Merritt, hereby ap- 
peals to the United States Court of Appeals for the District of Colum- 
bia from the judgment of this Court entered on the 6th day of April, 
1966 in favor of the plaintiff, Robert Butler, Administrator and against 
Robert Butler Individually against said defendants as to Robert Butler 
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Administrator and in favor of said defendants as to Robert Butler In- 
dividua lly. 
/s/ WALTER J. MURPHY, JR. 
Attorney for Wissler et al. T/A 


Groover, Christie, and Merritt 
[Notice of service] 


TRIAL PROCEEDINGS 


Washington, D. C. 
March 11, 1966 


“x ® 


[3] MR. LASKEY: I was aware that a claim was made for cancel- 
lation of the hospital bill. I checked my file. We findno counter-claim. 
I would ask leave to amend the answer to file a counter-claim to be 
tried to the Court. 

MR. SCHWARTZ: That is barred by the statute of limitations. 

MR. LASKEY: That would be a proper plea if I had leave toamend. 

THE COURT: Therefore, you withdraw your request ? 

MR. LASKEY: No, I would still ask it. If he would plead the statute 
of limitations, I would like it. 

THE COURT: Do you object, Mr. Schwartz? 

MR. SCHWARTZ: Yes. 

THE COURT: I will deny it at this time. 


xe * 


[4] ROBERT BUTLER 


called as a witness in his own behalf, being first sworn, was examined, 
and testified as follows: 


DIRECT EXAMINATION 


BY MR. SCHWARTZ: 
Q. Mr. Butler, will you please state your name and where you 
live? A. Robert Butler, 126 Thirty-fifth Street, Southeast. 
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Q. When you answer my questions, try to speak a little more 
slowly so that I can hear you clearly, the jury can hear [5] you, and 
counsel for the other side and the Court can hear you. | 

Where are you employed? A. 1420 New York Avenue. 

Q. And what kind of a place is that? Is that an office building? 
A. That's an office building. | 

Q. And how long have you been employed at 1420 New 'York Ave- 
nue? A. Going on twenty-one years. 

Q. What is the name of the building? A. It's the New York Es- 
tate, Incorporated. D.C. Transit bought the building, and they changed 
the name of it. 

Q. Before the purchase of that building by the D.C. Transit, what 
was the name of the building? A. Evans Building. | 

Q. Is that the building that is between Fourteenth and Fifteenth 
on New York Avenue? A. That's right. 

Q. On the south side of the street, about the center of the block? 
A. That's right. | 

Q. Now, what sort of work -- A. Elevator operator.| 

[6] Q. -- are you doing there? A. Elevator operator. 

Q. Directing your attention to the year 1962, were you married? 
A. Yes, sir. | 

Q. Was your wife Beatrice Butler? A. That's right. 

Q. When were you married to Beatrice Butler? A. Nineteen and 


fifty -three. 


* * * | 
MR. CASEY: We will be happy to stipulate that the deceased and 
the plaintiff were married, Your Honor. : 
** * i 
[7] MR. SCHWARTZ: Will you stipulate that the date of marriage 
was September 26, 1953. 
MR. CASEY: So stipulated. 


THE COURT: Very well. 


BY MR. SCHWARTZ: 

Q. Now, at the time of your marriage, was your wife employed, 
or about that time? A. Not exactly at that time, she wasn't. 

Q. Was she thereafter employed? A. She was after employed. 

Q. Had she been previously married? A. She had been pre- 
viously married when she came to Washington. 

Q. She had been married? A. Yes. 

Q. Did she have any children by her former marriage? A. She 
had one boy and one girl. 

[§] Q. What were their names? A. Georgia Pollard, and the 
other was named Nathaniel Crockett. 

Q. And where did they live at the time of your marriage? A. 
Georgia Pollard lived in Washington. Nathaniel Crockett lived in St. 
Louis. 

Q. Now, after your marriage, you say that your wife took em- 
ployment. 

Where did she work, and what kind of work did she do? A. Well, 
she was cooking. She cooked for Mr. Chambers, Undertaker Cham- 
bers. 

Q. And how long did she continue to work for Mr. Chambers or 
for anyone else,do you recall? A. I can't just exactly recall. It was 
about -- I think she quit about ayear. She stopped working. 

Q. She stopped working about a year? A. Before she died. 

Q. Before she died? A. Before she was in the hospital. 

Q. Before she was in the hospital? A. Yes. 

Q. All right. Now, during the period before she was in the hos- 
pital and after she stopped working, what was the state of her health? 

{9] What made her stop work, and tell us about the state of her 
health? A. Well, she said she felt bad, and she just felt weak all the 
time, and she was just unable to go. 

Q. Did she have occasion during that period to do her house work, 
or did she do her house work after she stopped working for Mr. Chanr 
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here? A. She did. She did her house work after she stopped working 
for Mr. Chambers. | 

Q. And looked after you? A. That's right. | 

Q. Who would do the cooking during that period of time after she 
stopped working and just before she went into the hospital? A. Well, 
sometimes I would do it. Sometimes she would do it, when she felt like 
it. | 

Q. And who did the cleaning of the house and looking after the 
house? A. I did when I was off from work. 

Q. Did she do any of that? A. Very little. 

Q. Now, after she stopped working, did she do any of the leant 
around the house then? A. She did. 

[10] Q. Now, when she stopped working, there came a time, you 
say, that she wasn't feeling well, did she consult any doctor or physi- 
cian? A. Well, she consulted two doctors, and then she decided to go 
and get Dr. Hurwitz. 

Q. Who are the doctors she consulted first, and with reference to 
what did she consult the doctors? A. With Dr. Langston on| Benning 
Road. 

Q. What sort of a doctor was he? A. He's a medical +- he's 
medicine and surgery. | 

Q. And do you remember when it was that she consulted him -- 
about when? A. I just exactly don't remember the time, but it was 
before she consulted Dr. Hurwitz. 

Q. Now, did there come a time when she had trouble with her eyes 
or her vision? A. Well, it was twice she had trouble with her eyes, 
and she went to an optometrist on -- I think it was on Ninth! Street, if I 


can remember right -- and -- 
Q. After that visit to the optometrist, did there come a time that 


she then went to see Dr. Hurwitz? A. She went to see Dr. ‘Hurwitz 
after she went to the optometrist. | 
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Q. When was the first time she saw Dr. Hurwitz as nearly [11] 
as you recall? If you don't recall the date, if you can tell me in months 
before her going to the hospital? A. I don't know. It was in January, 
Ithink. It was in cold weather. I can't say exactly what month it was. 

Q. Would it have been in the cold weather of the same year when 
she went to the hospital? A. That's right. 

Q. Had she been hospitalized before for any illness during your 
marriage? A. Not as I know of. 

Q. All right. Now, when she went to see Dr. Hurwitz, did she go 
to his office, or did he come to your home? A. She went to his office. 

Q. And after that, did she see him more than once, to your knowl- 
edge? A. She seen him quite a few times. He came to the house, I 
think twice, if I can recall. 

Q. And on other occasions, she went to his office? A. That's 
right. 

Q. Did you ever accompany her on any visits to Dr. Hurwitz's 
office? A.'I think I accompanied her twice to my knowing. 

Q. Now, did there come a time that she went to [12] Dr. Hurwitz, 
and you learned that she was to go into the hospital? A. Well, no more 
than what she would tell Dr. Hurwitz. He came to the office, and she 
was pretty bad off. He offered to put her into a hospital. 

Q. Before going to the hospital, this last visit of Dr. Hurwitz 
immediately before the trip to the hospital, was that to his office or to 
your home? A. It was to my home. 

Q. Were you there when Dr. Hurwitz came to the house to see 
your wife? A. I was at the house. 

Q. Were you there when mention was made of her being hospital- 
ized? A. Yes. 

Q. What was it they said? A. Well, that was when she was admit- 
ted to D.C. General after she came from Washington Hospital Center. 

Q. Iam not talking about that -- you're ahead of me. I want to 
find out with reference to the time just before the time she went to the 
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Washington Hospital Center, just before that, was there a visit either 
to the office of Dr. Hurwitz or to your home by Dr. Hurwitz? [13] A. 
A. If I can recall, it was to my home. 
Q. Now, I am talking about the visit that Dr. Hurwitz niade or that 
your wife made to his office, whichever way it was, immediately before 
the time that she was sent to Washington Hospital Center? | 
Do you remember when that was with reference to the date of her 
going to the Washington Hospital Center? A. No, sir; I ae exactly. 
I can't recall that date. 
Q. Well, was that visit to your home? A. That visit was at my 
house -- it was. 
Q. All right. Did Dr. Hurwitz talk to you about her being hospital- 
ized? A. Uh-huh. He did. 
Q. What was it he said? A. Well, he said that Mrs. Butler needed 
to be in the hospital. 
Q. We are talking about the Washington Hospital Center? A. 
That's right. | 
Q. All right. A. And I asked him, I said, "Dr. Hurwitz,” I said, 
"I don't know what the fee will be," and he said, "I can arrange that 
for you," and he did. 
Q. So was she taken to the hospital, or how did she get to the hos- 
pital? [14] A. I carried her to the hospital in my car. 
Q. Now, did anyone else go with you when you went to the hospi- 
tal? A. Her daughter. 
Q. And what is her name? What is her name again? A. Georgia 
Pollard. | 
Q. Now, when she got to the hospital on that day, did she stay 
there in the hospital over night? A. She did. | 
Q. What time did you take her over to the hospital? A. It was at 
night, about 7:00 or 8:00 o'clock, if I can recall. 
Q. All right. Now, after you took her to the hospital anc she was 
admitted there did you make any payment to the hospital at that time, 
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or when? A. The payments were made afterward, because I think it 
was the next day I had to get the money. 

Q. How much money was it, do you remember? 

MR. LASKEY: I object to that, as having no relationtothe accident 
that happened two days afterward, Your Honor. 

MR. SCHWARTZ: She was a paying patient, Your Honor. 

MR. LASKEY: We admit that. 

THE COURT: Ladies and gentlemen, it is understood that she was 
a paying patient at the hospital. That is another [15] stipulation. 

BY MR. SCHWARTZ: 

Q. When. after she was admitted to the hospital, did you next see 
her? A. The night afterwards. 

Q. What were your working hours at your place of employment at 
that time? What time did you work? A. From 7:00 until 5:30. 

Q. And when would you go to the hospital to visit, before or after 
work? A. I went to the hospital even before I went home. I went fre- 
quently from work to the hospital. 

Q. And that would be about what time? A. Oh, about 6:00, 7:00, 
7:30, somewhere along in there. 

Q. And you went there the day after she was admitted, as I under- 
stand? A. That's right. 

Q. When was the next time that you saw her? A. It was the next 
night. 

Q. Now, at that time, the first two nights that you went to see her 
at the hospital after her admission, where was she with reference to 
her position in the room? Was she in bed, walking around, or what? 
A. She was in bed. She was in bed. 

[16] Q. Was this a private room or a semi-private room or a 
ward? A. Well, it was two patients in the room. 

Q. Was there anyone else in the room with her on the occasions 
that you were there? A. Not exactly. 
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Q. What do you mean "not exactly?" Was there anyone? A. Oh, 
there was another patient in there. 
Q. And that other patient was in there during the entire time that 
she was in, -- A. That's right. 
Q. -- while you were visiting? A. That's right. 
Q. All right. Now, on the second night, -- 
THE COURT: Excuse me, Mr. Schwartz.. By "second night, "do 
you mean the night after her entry? 
BY MR. SCHWARTZ: 
Q. When was the next time, after those two visits, following your 
initial visit, when you next saw her? A. The next night. I es every 
night. 
Q. All right. Now, did there come a time on one of your visits at 
night that she looked any different to you than what she had looked the 
previous night? A. Well, when I went into the hospital, I went by her 
[17] bedside, and her face was all swollen up. 
Q. Torn up? A. Swollen up. 
Q. Swollen up. Excuse me. A. I asked her, I says, "What hap- 
pened?" And she says, "I don't know," says, "T fell in the operation 
room," and she said it knocked that jaw bone out of place. 
Iwent out, and when I came out I met Dr. Hurwitz, and Dr. Hurwitz 
says to me -- | 
Q. When you say you "went out," out of the room or out) of the hos- 
pital? A. Came out of the room into the hallway, and I met Dr. Hur- 
witz, and Dr. Hurwitz said, "Mr. Butler, I'm sorry for what happened, 
I don't know how it happened." And he says, "It will be taken care of," 
and he says, "at no expense," that there will be no expense. | "T will get 
the doctor to take care of it,"" he says, You won't have to have that 
expense." 
Q. All right. Did you go back into the room to see your wife? 
A. I went back to the room. 
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Q. And how long did you stay there that evening? A. I stayed, I 
guess, about an hour, hour and a half. 

Q. Wasi anyone else there at that time on that particular evening 
when you were there? [18] A. Well, she said that her daughter came 
before -- 

Q. Excuse me. I mean while you were there? A. Not while I 
was there. 

Q. And when you left, was she still in bed? A. She was still in 
bed. 

Q. Now, after that, when did you next see her? A. The next night. 

Q. The next night? A. The next night. 

Q. How did she look the following night? A. Well, her face hadn't 
been taken care of then, and she said the doctor was supposed to take 
care of it. 

Q. And how did she look then? A. It was still swollen. The cheek 
bone was still swollen (indicating). 

Q. And the following night after that, did you then go again? A. 

I was there that night. 

Q. Tell us about that night? That would be two nights after it hap- 
pened. A. Well, she told me the doctor had come, and he had pushed 
that bone back in place, and she was telling me how painful it was. 

Q. And then did she get out of bed? [19] A. She didn't get out of 
the bed. 

Q. Now, did you continue to make regular trips to the Washington 
Hospital Center? A. I did. 

Q. To visit her? A. I did. 

Q. Except over Saturdays and Sundays -- or let's say, except over 
Sundays, were your trips always after work? A. Well, Saturdays I 
wasn't working, I would make it early. 

Q. What days did you work? A. Well, I worked Monday through 
Saturday. Every other Saturday I worked. On other Saturdays, I was 
off. 
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Q. So one week you wouldn't work on Sunday, then, would you? A. 
Sometimes I would. When I missed Saturday, I would work Sunday. 

Q. Isee. So you worked a six-day week? A. We alternated 
around. | 

Q. Do I understand that you worked a six-day week? A. That's 
right. 

Q. So that on the days that you worked, your visits were always 
after you would get through work? A. That's right. 

[20] Q. That would be in the evening? A. That's right. 

Q. Now, from the time that this happened, and her face was swol- 
len, until the time that she was about to leave the hospital, did she get 
out of bed, do you recall? A. Well, I asked her did she get out of bed, 
and she said no. 

Q. Did you see her -- A. She said she would be afraid to take 
chances on trying to walk. | 

Q. Did you see her out of bed? A. I did not. | 

Q. Now, as her stay progressed, as her time in the hospital con- 
tinued on, was there any change in the appearance of her face, in the 
swelling on her face? Did itchange? A. The swelling went down. It 
went down. | 

Q.. And when the time came that she left the hospital, do you re- 
member how long that was, when it was that she left the hospital? A. 
Well, it was right after her face went down. I can't recall exactly when 
it was down, but it was right after her face went down, she said she 
wanted to go home, so I got her dismissed. | 

Q. Do you know about how long it was after this injury [21] to her 
face happened, whether it was a week or two weeks? A. It was about 
three days to my estimation. 

Q. Between what? Three days between what? A. Between -- it 
was in the afternoon about 3:00 or 4:00 o'clock when she was discharged 
from the hospital. Q. Yes. But do you know how many days it was 
after this injury to her face? A. About three days, I'll put it that way. 
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Q. Is that your recollection? A. That's as near as I can come. 
MR. SCHWARTZ: May we stipulate that the date was April 5th? 
MR. LASKEY: I will so stipulate. 

MR. SCHWARTZ: It is stipulated that the date was April 5th, 
Your Honor. 

BY MR. SCHWARTZ: 

Q. Does that refresh your recollection? And I want to find out 
what her condition was then, the day she left the hospital? A. When 
she left the hospital, -- 

MR. LASKEY: I think it was April 6th. 

MR. SCHWARTZ: Either the 5th or 6th. 

MR. MURPHY: The papers show April 6th. 

MR. SCHWARTZ: Thank you. 

[22] BY MR. SCHWARTZ: 

Q. Assuming that it was April 6th, can you tell us how she looked 

that day? A. Well, she looked very weak, very pale. 


Q. How about the swelling on her face? A. It had gone down. 


Q. Was tt completely down then? A. Well, it wasn't completely; 
it wasn't swelling quite as bad, it had gone down considerably. 

Q. How did you get her home from the hospital? A. Well, we 
wheeled her in the wheel chair to my car, in a wheel chair, and me and 
her daughter took her on each side and kind of lifted her in my car. 

@. You took her home in your car? A. Took her home in my car. 

Q. When you got her home, how did you get her into the house ? 

A. Well, me and one of my neighbors assisted her up the steps. He 
got on one side, and I got on the other. 

Q. And how long did she stay at home before she was again hos- 
pitalized? A. About a month, I guess. Right around a month. 

Q. And that was the hospitalization at the D.C. General? A. That 
is right. 

[23] Q. All right. Now, during the period that she was at home, 
after leaving the Washington Hospital Center and before being admit- 
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ted to the D.C. General Hospital, where did she stay? A. She was in 
bed all the time. 

Q. Was she able to or did she look after you inany way? A. She 
wasn't able to get out of the bed. 

. And who did your cooking then? A. I did. 

. Who did the laundry then? A. I did. 

. And who looked after her? A. I did. 

. Now, when you say you looked after her, did you continue to 
work at your job? A. I did. I got up every morning and fixed her 
breakfast and put it bythe bedside and put water there, and left it there 
until her daughter came up. 

Q. Then how about the evening? A. In the evening I cene there 
and fixed her lunch if she wanted anything. 

Q. And who would stay there until you would get home, br ¢ did 
anyone stay there? A. Wasn't anyone unless her daughter came up 


there and stayed with her. 


[24] Q. Did you have any neighbors in the area where you lived? 
A. It was. | 
Q. Was there any help you got from any of your neighbors ? A. 
Very little. | 
Q. Now, you say that Mrs. Butler had a son by her former mar- 
riage besides the daughter? A. That's right. 
Q. The son, I think you said, lived in St. Louis? A. That’ s right. 
Q. Did he have occasion, when your wife was hospitalized and 
taken the first time to the Washington Hospital Center, did he have oc- 
casion to come to see his mother? A. He flew from St. Louis here. 
Q. To see her? A. That's right. 
Q. Did he visit her while she was in the hospital? A. He did. 
Q. Did he see her before this injury to her jaw or face? A. He 
did. 
Q. Did he also see her after that? A. He did. 
Q. Now, when did he return to St. Louis? I want you to/fix the 
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time. if you can, whether it was before she came out of [25] the hos- 
pital, the Washington Hospital Center, or after she got home or what? 
A. After she got home, he flew back to St. Louis. 

Q. After he flew back to St. Louis -- you say it was after she came 
out of Washington Hospital Center -- how long did he stay with you be- 
fore he returned to St. Louis, after her discharge from Washington 
Hospital Center? A. The next night he left. 

Q. And did he come back after that at any time? A. He did. 

Q. When did he come back? A. When she entered D.C. General 
Hospital. é 

Q. Did he remain here after that? A. He remained here until 
her death. 

Q. Where does he live now? A. He lives in St. Louis. 

Q. Now, during the period that she was in the Washington Hospital 
Center, did you see her each day? Or nearly each day? A. No, sir; 
I did not. 

Q. How often did you see her? A. About every other day. 

Q. And what was her condition then when you saw her? A. Well, 
sometimes she said she felt good, and sometimes she said she felt bad. 

[26] Q. Did she get out of the bed while you were there? A. No, 
sir. They put her in a wheel chair and tried to get her to walk, but 
she couldn't walk. 

Q. Now, there came a time when she died. Her death was May 
31, 1962, is that right? A. That's right. 

Q. Now, did you receive a bill for her funeral? A. I did. 

MR. SCHWARTZ: Will you mark this, please. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 2 marked for iden- 
tification. 

(Plaintiff's Exhibit No. 2, Bill of Funeral Director, was marked 
for identification.) 

THE COURT: Do you want to offer it? 

MR. SCHWARTZ: Yes, sir. 
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THE COURT: If there be no objection, it will be received. 

MR. SCHWARTZ: I offer in evidence the bill of Henry S. Washing- 
ton & Sons, Inc., Funeral Directors, for the funeral of Beatrice Butler, 
and the amount of the bill is $892.32. 

THE WITNESS: That's right. 

MR. LASKEY: No objection. 

MR. MURPHY: No objection. 

[27] MR. CASEY: No objection. 

BY MR. SCHWARTZ: 

Q. Did you pay that bill? A. I did. 

THE COURT: It will be received. Have they had the benefit of 
seeing it? | 

MR. SCHWARTZ: Yes, Your Honor. 

(Plaintiff's Exhibit No. 2, previously described, was received in 
evidence.) | 


BY MR. SCHWARTZ: 


Q. Now, did you also receive a bill from the Washington Hospital 
Center? A. I did. 

MR. SCHWARTZ: Counsel has been supplied with a copy of this 
bill. Iam offering the entire bill, which shows the itemization from 
the time of her first admission. It is included in there. The first sev- 
eral days, of course, would not be. 

MR. LASKEY: Has he paid it? 

MR. SCHWARTZ: It hasn't been paid, not all of it. 

MR. LASKEY: I was asking for my information. 

THE COURT: Do you want to offer it? 

MR. SCHWARTZ: Yes, Your Honor. 

THE COURT: Any objection? 

[28] MR.LASKEY: We object, Your Honor. 

THE COURT: We will treat it for identification then. 

MR. SCHWARTZ: We will offer the bill after it is marked. 
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THE DEPUTY CLERK: Plaintiff's Exhibit No. 3 marked for iden- 
tification. 

(Plaintiff's Exhibit No. 3, Bill of Washington Hospital Center, was 
marked for identification.) 

MR. SCHWARTZ: The bill is offered. 

THE COURT: I understand that there is objection to it. 

MR. SCHWARTZ: May I say for two purposes -- 

THE COURT: Suppose you come to the bench, gentlemen. 

MR. LASKEY: We had better come to the bench. 

(At the bench:) 

MR. LASKEY: I have a suggestion that might save some time. We 
are obviously not going to finish today. The basis of my objection is 
that all, at least, of the hospital bill has not been paid. Therefore, I 
think that the portion which has not been paid is not admissible in evi- 
dence as any part of plaintiff's special damage. 

After recess, he can tell me which items have been paid, and then 
I can make my objection much more simple. Right now I don't know 
which of these many items have been paid. As [29] to items not paid, 
I don't think it is proper evidence. 

THE COURT: You don't know, Mr. Schwartz, which have been 
paid? 

MR. SCHWARTZ: Well, there has been paid a total only of $178.50 
plus $80.00. 

THE COURT: That would be $258.50. 

MR. SCHWARTZ: Yes. 

THE COURT: That has been paid. 

MR. SCHWARTZ: Now there is another purpose for which Iam 
offering the bill -- if I can lay my papers on the bench. 

MR. LASKEY: I see that somebody else has as much trouble with 
those bills as I do. 

THE COURT: Mr. Schwartz, wouldn't it serve your purpose to 
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come back to the bench later? We will treat it as offered. Then you 
can come back after you have had a chance to go through them. 
MR. SCHWARTZ: Here it is. I have it. The items I want to call 
attention to particularly: It is a fact that there is an item of March 
26, 1962, for an intravenous pyelogram fee charged by the Washington 
Hospital Center, which I understand is the particular x-ray procedure 
that Drs. Groover, Christie & Merritt were making when this thing 
occurred. 
MR. LASKEY: It is my understanding that you have asked us to 
bring the hospital records. If we have them here [30] and that appears 
in the hospital records, I don't think that makes the bill admissible. 
That is routine procedure. 
MR. SCHWARTZ: I know, but it is in the bill submitted by the 
Washington Hospital Center. 
THE COURT: So what, sir? 
MR. SCHWARTZ: Well, I think to that extent that that indicates, 


since they are charging for it, that they are also responsible ifor the 
negligence of Drs. Groover, Christie & Merrit at this time. 
THE COURT: Let's treat it as offered at this time. We will deal 


with it further later on. 

MR. SCHWARTZ: All right, Your Honor. 

THE COURT: I will be interested, Mr. Laskey, in hearing what 
you have to say on this -- you don't have to do it now -- but the mere 
fact that they were not paid does not make it inadmissible, if/they are 
obligated to pay it. | 

MR. LASKEY: Counsel said that it is barred by the statute of 
limitations, Your Honor. Your Honor has not allowed us to make a 
counter-claim. 

MR. SCHWARTZ: I don't know that that is true. It is oleae 
true that I have disclaimed any liability for it. 

THE COURT: I was wondering about it. I didn't get the signifi- 


42 


cance of what Mr. Laskey is saying. Anyway, you gentlemen can work 
on it. 
xe 

[32] (End of the Bench Conference.) 

THE COURT: We will treat that as offered at this time, sir. 

MR. SCHWARTZ: As offered, sir. 

THE COURT: And we will deal with it later, if need be. 

MR. SCHWARTZ: We are now talking about Plaintiff's Exhibit No. 


THE COURT: That's right, sir. 

MR. SCHWARTZ: May we also stipulate, gentlemen, that Robert 
Butler was appointed by the Court as Administrator of the Estate of 
Beatrice Butler, by order of the Court dated May 15, 1963? 

MR. LASKEY: It is in the pretrial order. 

THE COURT: I will take judicial notice of that, sir. 

BY MR. SCHWARTZ: 

Q. Now, while Mrs. Butler was at home after her discharge from 
the Washington Hospital Center and before she was hospitalized at the 
D.C. General Hospital, were there any further visits by Dr. Hurwitz? 
[33] A. Only one. 

Q. And at whose suggestion was she hospitalized at D.C. General? 
A. Me and Dr. Hurwitz both suggested that. 

Q. And how did she get to D.C. General Hospital? A. I carried 
her in the car. 

Q. Did she ever, after being admitted there, return home? A. 
She never did. 

She remained there until her death, at D.C. General? A. Who? 
. She remained at D.C. General Hospital? A. She remained 
General. 
. Until she passed away? A. Until she passed away. 
. Now, during the period before your wife was hospitalized, even 
during the period she was ill, how would you spend your evenings, you 
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and your wife? A. Well, come home, reflection, look at television, 
read the newspapers. | 
Q. Were you able to enjoy that arrangement after she returned 
from the Washington Hospital Center until she was hospitalized at 
D.C. General? A. No, sir. 
[34] Q. Now, did there come a time that you got a bill for her at 
the D.C. General Hospital? (Indicating a document.) A. Yes, sir. 
MR. CASEY: Just the bill or the bill and the chart? 
THE COURT: Just the bill. Is there any objection. 
DEFENSE COUNSEL (in unison): Yes, Your Honor. 
MR. CASEY: There is no causal connection. 
THE COURT: You have answered me. We will treat this as a 
plaintiff's exhibit offered for identification. What number? 
THE DEPUTY CLERK: Plaintiff's Exhibit No. 4 for eer 
Your Honor. 


THE COURT: All right. 


(Plaintiff's Exhibit No. 4, Bill of D.C. General Hospital, marked 
for identification.) 
MR. SCHWARTZ: I have no further questions. | 
THE COURT: Very well. Mr. Laskey. 
Ladies and gentlemen, we call counsel as their names appear in 
the pleadings. | 


| 
CROSS EXAMINATION | 


BY MR. LASKEY: 

Q. Now, Mr. Butler when Dr. Hurwitz made the arrangements 
for your wife to go to the hospital, you carried her there in the car? 
[35] A. I did. 

Q. She walked from the house to the car? A. Did she walk from 
the house to the car? 

Q. Yes, sir. A. Yes, sir. 

Q. When you got to the hospital, did you park your car and you and 


44 


your daughter and your wife go in the hospital? A. We got on one side, 
and we assisted her. 

Q. And then you went in and went through the admitting procedure? 
A. That's right. 

Q. And did she go upstairs with the nurse after she was signed in? 
A. Did she go upstairs with the nurse? 

Q. Yes. A. She did. 

Q. Did you go up with her at that time, or did you go up later? A. 
I went up later. 

Q. And she walked from the desk to the elevator and from there 
she walked as far as to the room? A. With the assistance of me -- of 
me and my daughter-in-law. 

Q. I thought you went up later? [36] A. After, the nurse assisted 
her. 

Q. All right. That was on the evening of March 23rd? 

MR. SCHWARTZ: I think that was March. 

MR. LASKEY: I said March 23rd. 

MR. SCHWARTZ: I'm sorry. I misunderstood you. 

BY MR. LASKEY: 

Q. How long did you stay there that evening? A. I wasn't there 
very long. I would say about five or ten minutes, I guess. 

Q. Now,’ when did you next see her on the following day? A. The 
following next evening. 

Q. The evening of that day. All right. Was she in bed or up out 
of bed when you saw her? A. She was in bed. 

Q. She appeared to be much the same to you as when she left home 
to go to the hospital? A. Well, she seemed to be -- she didn't show 


any improvement. 

Q. Were you there at any time when she got up to go to the bath- 
room? A. I was there one time when she went to the bathroom. 

MR. LASKEY: That's all I have, Your Honor. 

THE COURT: Mr. Murphy. 
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MR. MURPHY: I have no questions, Your Honor. 

[37] THE COURT: Mr. Casey. | 

MR. CASEY: Thank you, Your Honor. I have no questions of this 
witness. | 

x * * | 

[38] THE COURT: I understand that the hospital records are re- 
ceived without objection, save for the reservation made, subject to the 
New York Life case. 

And they are marked for the record, Mr. Clerk, as what? 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 5. 

MR. LASKEY: That is correct. 

(Plaintiff's Exhibit No. 5, Hospital Records, Washington Hospital 
Center, was received in evidence, subject to the reservation made .) 

THE COURT: They are received, subject to the reservation made. 

MR. SCHWARTZ: The New York Life case, we take the position, 
has no application, because these are matters of diagnoses available 
for the attention of the hospital and of the doctors. | 

THE COURT: We will deal with the refinement of that later, Mr. 
Schwartz. At this time we receive them subject to the New York Life 
case. 


** * 


[Testimony of Charlotte Powers, March 11 & 14, 1966] 
[3] CHARLOTTE POWERS | 


| 
called as a witness by the plaintiff, being first sworn, was examined 


and testified as follows: 
DIRECT EXAMINATION 


BY MR. SCHWARTZ: 
Q. You are Mrs. Charlotte Powers? A. Yes. 
Q. And where do you live, Mrs. Powers? A. 4977 Battery Lane, 


“xe 
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THE WITNESS: *** Bethesda, Maryland. 
=z * * 

BY MR. SCHWARTZ: 

Q. And I judge by the "Mrs." that you are married? A. Yes. 

Q. And where are you employed, Mrs. Powers? A. Sibley Mem- 
orial Hospital. 

[4] And by whom are you employed there? A. Sibley Hospital. 

Q. Are you an employee of the Sibley Hospital or an employee of 
Drs. Groover, Christie & Merritt? A. Iam employed by Sibley Hos- 
pital. 

Q. Now, directing your attention to the date of March 26, 1962, 
where were you employed? A. Washington Hospital Center. 

Q. And by whom were you employed at that time? A. Groover, 
Christie & Merritt. 

Q. At that time on March 26, 1962, were you then single? A. Yes. 


=_* * 


Q. And your maiden name was Charlotte Hurt or Hunt? A. Hurt. 
~_ x * 
Q. Now, your employment with Drs. Groover, Christie & Merritt 
at the Washington Hospital Center commenced at what date? 


-_—* * 


[5] A. I started at the Hospital Center in 1960. It was September 
1960 to September 1962. 


=e 


Q. And what had been your experience in September of 1960 when 
you started there? A. I had just finished a year at Maryland Uni- 
versity, but I had no hospital experience before that. 

Q. Now, you then went to work at Drs. Groover, Christie [6] & 
Merritt? A. Yes. 

Q. And what sort of work were you doing in September of 1960? 
A. X-ray. X-ray- 


47 


Q. And was there any training course involved there? A. Yes. 
Q. When did the training course first commence? A. September 
60. 


* Kk * 


Q. And will you describe the kind of a course you took there? A. 
The first year we had classes and worked with technicians. All the 
classes were taught by doctors and by the resident doctors and by tech- 
nicians. 
And the second year we worked on our own and in some classes, 
three days a week I think it was. | 
Q. And what was your classification as of March 26, 1962? A. 


Second year student. 


x * * 


[7] Q. And you were known then as a student technician? A. Yes. 
Q. Now, at that time, as of March 1962, what were your duties ? 


A. We had various duties. Each month we would work in different 
rooms. It would either be fluoroscopy, diagnostic x-rays or I.V.P.'s. 

Q. What is meant by I.V.P.'s? A. Intravenous pyelogram. 

Q. And in March 1962 were you doing that particular type of work 
as a part of your curriculum? A. Yes. Yes, I had done it/the year 
before that, too. 

Q. And do you know what the intravenous pyelogram is designed 
to reveal? A. Yes. 

Q. Inthe way of diagnostic procedures? A. Yes. 

Q. Would you mind telling us what? A. It is the study of the kid- 
ney, ureter and bladder. 

Q. And how is it accomplished? A. A dye is injected into the 
patient's arm, and the dye is picked up -- iopax -- it's picked up by 
their kidneys, and this is outlined on the film. | 

[8] Q. Who injects the dye in the patient's arm? A. The doctor. 

Q. Do you recallthetime when Beatrice Butler, on March 26, 1962, 
was brought in for the purpose of having an intravenous pyelogram 
made? A, Yes. 
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Q. And do you know what doctor injected the fluid in her arm? 
It was Dr. Lau, I believe. 
zx e 
Q. Do you know where Dr. Lau now is? A. No. 
Q. Was he connected with Drs. Groover, Christie & Merritt or 
was he with the Washington Hospital Center? A. I don't know. 
xx* 
[9] Now, was Dr. Lau a graduate physician, do you know that? A. 
Yes. 


=e * 


Q. Now, do you recall the occasion when he injected Mrs. Bea- 
trice Butler with this dye? A. Yes. 

Q. Were you present when that was done? A. Yes. 

Q. Do you recall how she came into the room where the dye was 
injected? A. She walked in. 


-_* * 


Q. Wasn't wheeled in -- A. No. 

Q. --onachair? A. No. 

Q. And do you know who accompanied her? A. I did. 

[10] Q. And where did you meet her? A. She was brought down 
to the x-ray department in a wheel chair. I showed her to the x-ray 
room where she changed into the hospital gown, and I showed her into 
the room and helped her on the table. 

Q. How was she clothed when she came down in a wheel chair? 
A. She had her nightgown on. 

Q. Now, when she was brought down in the wheel chair to you, that 
was in the x-ray department of the Washington Hospital Center, is that 
right? A. Yes. 

Q. When she was brought down there, what else accompanied her 
physically besides the attendant who brought her down in the wheel 
chair -- who else -- and what else besides the wearing apparel that 
she had on, the hospital gown? A. Nothing else came with her. 
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Q. Was there a chart or a requisition or anything of that nature ? 
A. A requisition. | 
Q. Was there a chart? A. No. 
Q. Do you know what a hospital chart looks like? [11] A. Yes. 
Q. I show you what has been marked Plaintiff's Exhibit No. 5, and 
ask you to just glance at it. (Indicating the exhibit.) 
Is that what we know as a hospital chart? A. (Perusing the 
exhibit.) Yes. 
Q. And did you, when she came down, see or have | you by 
the nurse who brought her down anything which composed -- was any- 
thing handed to you from this chart? A. No. 
** * 
[12] Q. So she came down in a wheel chair, brought down by an 
orderly -- and of course what I asked you with reference to the chart -- 


when she came down with the orderly, there was no chart based you 
or brought down with her? A. No. 


Q. What was brought down besides the wheel chair in which was 
seated Mrs. Butler? A. Her request for x-ray examination. 

Q. You say "a request" or "her request?" A. The request. The 
doctor's request. 

Q. The request. What does that look like? A. It'sa Gababoatd 
about three by eight, I guess,orfour by eight -- a card -- and it has 
her name, room number, how she should be brought down to x-ray, the 
type of examination requested. 

Q. And do you have that in your possession now, or do you know 
where sucha thing is? A. No. 

MR. SCHWARTZ: I ask the Clerk to mark what I have in my hand 
as an exhibit. Maybe you'd better mark it on the back. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 6 marked for iden- 


tification. | 
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[13] Q. I show you what is marked Plaintiff's Exhibit No. 6, which 
is simply a blank and says "Radiology Requisition." 

Is this the type of blank which you were undertaking to describe as 
being the card that came down and accompanied Mrs. Butler when she 
was brought in by the orderly to you? (Indicating the exhibit.) A. Yes. 

Q. Now, do you recall specifically what was written on the card 
which conforms to the blank I have in my hand, Plaintiff's Exhibit 6, 
when she was brought down? A. Not exactly. I copied it at the time 
onto an incident sheet. 

THE COURT: Onto what kind of a sheet, madam? 

THE WITNESS: An incident sheet. 

THE COURT: An incident sheet. 

THE WITNESS: But I don't recall exactly what was on it. 

BY MR. SCHWARTZ: 

Q. What does the incident sheet look like? A. Well, it's a piece 
of paper that -- with questions on it. When she fell, I filled it out 
afterwards to -- 

[14] MR. SCHWARTZ: Will you mark this, please. 

THE DEPUTY CLERK: Plaintiff's Exhibit No. 7 marked for iden- 
tification. 

(Plaintiff's Exhibit No. 7, Incident Sheet, was marked for identifi- 
cation.) 

BY MR. SCHWARTZ: 

Q. You filled out on the incident sheet, as I understand it, the in- 
formation that was on a card -- which was on the form known as Plain- 
tiff's Exhibit 6 which I hold in my hand -- is that right? A. Yes. I 
copied what was on the request onto the incident sheet. I think it was 
her name and room number and that she was to be x-rayed for intra- 


venous pyelogram and, I think, diabetic. 

Q. In whose handwriting, do you recall -- and if you know -- was 
this card? A. Well, it was either filled out by the doctor or his nurse, 
but I don't know whose handwriting it was. 


51 
Q. So then you wouldn't know who it was filled out by, is that 
right? A. No. | 
Q. There is a place in the form which indicates a block and the 
words "chair" and "stretcher." | 
[15] Is that block usually completed when the requisition comes to 
you? A. Yes. 
Q. And what was shown on that? A. "Chair." 
Q. "Chair.'' And what significance did that have, that she came 
by wheel chair or that she is to go back by wheel chair? What does 
that mean? A. That the orderly was to bring her down by chair and 
take her back by chair. 
Q. Now, where is there a space or a place for the doctor who at- 
tends the patient to sign this requisition? A. (Perusing the! exhibit.) 
Right there, where it says "Ordered by doctor." In that space. 
Q. Well, does the doctor customarily sign it there, or foes the 
name simply appear -- A. I don't know. 
Q. Oh, well, you really don't know, in answer to that question? A. 
No, I don't know whether he signs it himself or whether the nurse puts 
his name there. 
Q. And you don't know whether the nurse putsthe information down 
from the chart either, is that right? [16] A. I don't know. | 
Q. You don't know the procedure that precedes the patient being 
brought in to you by which this card is filled out? A. Well, I know 
that the procedure is either for the doctor or the nurse to fill it out, 
but it's done either way. 
Q. All right. Now, the incident sheet about which you dooke as 
having filled it out from the card: 
I show you what has been marked as Plaintiff's Exhibit 7, and ask 
you if this is a photocopy of that document? A. (Perusing the exhibit.) 
Yes. 
Q. Is it partly in your handwriting? A. Yes. 
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Q. When I say "it," Iam speaking of the original of which this is 
a photocopy. 

Everything above the solid heavy black line and above where your 
name purports to be signed is in your handwriting? A. Yes. 

Q. And everything below that is in whose handwriting? A. (Per- 
using the exhibit.) Dr. Lau's, I think. 

x * * 

[18] Q. *** You would write information onto the incident sheet 
from the card? A. Yes. 

Q. Now, after you have transferred the information to an [19] 
incident sheet, what do you do with the card? A. The card is taken 
with her films. And after that, I don't know. The chief technician keeps 
them for awhile. I don't see it after she is x-rayed. 

Q. And you don't know what disposition was then routinely made of 
these cards? A. No. 

Q. And, of course, you don't know what disposition was made of 
that particular card? A. No. 

Q. But the last time you had it in your hand was when it was in 
the possession of the people you were employed by, namely, Drs. 
Groover, Christie & Merritt? A. Yes. 

Q. And that,if still in their possession, would show, I take it, 
whether the instructions were written by the doctor or by a nurse from 
the hospital, -- A. Yes. 


“_* * 


Q. You have no independent recollection of it? A. No. 

Q. Now, is it the practice -- or was it the practice [20] when you 
were there at the Washington Hospital Center working in the office of 
Drs. Groover, Christie & Merritt for the history-summary to be 
rather complete? 

THE COURT: Can you answer that, ma'm? 

THE WITNESS: No. 


BY MR. SCHWARTZ: 
Q. You don't know whether it was the practice or what?) What do 
you know about it? 
THE COURT: Excuse me for interrupting you, Mr. Schwartz, but 
do you see the history-summary? | 
MR. SCHWARTZ: I'm talking about on the card. | 
THE COURT: I understand that. 
THE WITNESS: Well, I see the cards and sometimes there is a -- 
well, how do you mean? How complete should it be? 
THE COURT: Mr. Schwartz, if she doesn't see the a she 
can't tell whether it is full or minimal, can she? 
MR. SCHWARTZ: No, Your Honor. I think I can eats the 
question. 
THE COURT: All right. 
BY MR. SCHWARTZ: 
Q. What Iam referring to now is: When you get this card, which 
is similar to Plaintiff's Exhibit 6, there is [21] written there or printed 
it says: "History-summary for this examination very essential." 
Now, what do you find on that routinely? A. Why they are having 
the examination. | 
Q. And is there much written on these forms as a general rule? 
A. Well, the reason for the examination is written on there, If a pa- 
tient is not to be kept waiting in x-ray, it's written there. If they are 
under oxygen and must be sent right back upstairs, it is written on the 
card. | 
Q. And supposing a patient is prone to have a fainting spell or has 
any disposition towards blackouts, would that be noted on the card? 
MR. CASEY: I object. 
MR. MURPHY: I object, Your Honor. The question includes a 
supposition that the plaintiff is prone to fainting spells. There is no 
evidence of that. 
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MR. SCHWARTZ: It will be developed here later, Your Honor. 
THE COURT: Well, it isn't here now. We had better not deal with 
suppoSitions. 


[22] BY MR. SCHWARTZ: 

Q. If a patient is prone to suffer or has a disposition for dizzi- 
ness or blackouts or near blackouts, is information of that sort im- 
parted on the x-ray requisition so that it will be known to you? 

MR. CASEY: I object, Your Honor. 

THE COURT: I will sustain the objection. 

xe * 
BY MR. SCHWARTZ: 

Q. Would you recall what was written on the card on that subject ? 
A. Yes. 

Q. What? Tell us. [23] A. "Diabetic complications Au 

Q. And nothing else? A. No. 

Q. So that no special attention was included in the card as far as 


you can recall? A. No. 
Q. Now, after the lady was brought down, Mrs. Butler, and you 
then took her from the orderly, and I think got her out of the chair, do 


you recall independently whether you assisted her out of the chair or 
whether she got out without assistance? A. Iheld it -- it was a wheel 
chair -- I held it while she got out and showed her where the booth 
was to change. 

Q. And in the booth, I take it, she changes from the hospital gown 
to the gown that you provide for the x-rays, is that right? A. Yes. 

Q. And then when she had made that change in the gown, then what 
is the next step? Or what was done after that by you in this specific 
instance? ‘A. She came into the x-ray room, and I had her lie down 
on the table. 

Q. Now, how high is that table? [24] A. Thirty-six inches. 


*e&* 
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Q. *** And how does she get up onto that table? A. There's a 
step for her to get up. 

Q. Does anyone assist her to get up? A. Ordinarily I do assist 
patients up onto the table. 

Q. Do you have any recollection whether you assisted her or not 
at this time, or is it your recollection that -- A. Iassist all patients 
onto the table. 

Q. Now, when she is on the table, then what do you do, if anything? 
A. I took her first film. 

Q. And what film was that? What kind of a film was that? A. It's 
a scout film, an I.V.P. film. | 

Q. And that is taken while she is lying prone? A. Lying on her 
back, yes. 

Q. And where is the picture taken -- from above? A. The x-ray 
tube is above and the film is underneath her, and it goes into the table. 

Q. Now, is that before or after she's injected? [25] A, Before. 

Q. Now, at that point had any doctor come into the room? A. No. 

Q. So you were there alone with her? A. Yes. 

Q. From the time that she was brought by the orderly to you and 
you then escorted her to the room to change, was there ass with her 
other than you? A. No. 

Q. The orderly had departed, I take it, after he brought her down 
to you? A. Yes. 

Q. So he did not remain to assist her in any way? A. No. 

Q. Then you were still alone when you took the film from over 
the table, with her lying prone on the table, is that right? A. Yes. 

Q. And no one was in the room with you to assist you? A. No. 

Q. What next did you do? A. I took the film and put it ‘into -- and 
took it in the [26] dark room and put it into a pass box, and I took this 
up the hall and put it in an exposed box for the dark room boy to take 
it and develop it. 

@. And then what did you do? A. I went back to the I.V.P. 


56 


Q. Now, in the interim, between the time you left with the film on 
this errand and returned, did Mrs. Turner remain alone? Mrs. Butler 
-- I don't know where I got the name "Turner." Mrs. Butler remained 
alone, is that right? A. Yes. 

Q. Andon the table -- lying on the table? A. Yes. 

Q. On her back? A. Yes. 

Q. All right. Then what was the next thing? A. I filled the 
syringe for the doctor and waited for the film to be developed and for 
him to see the first film. 

xe * 
[27] A. I’m sorry. I think that the syringe was already filled and 
waiting. 

Q. When had that been done? A. We fill them in the morning. 


** * 


Q. ***| Now, when does the doctor come into the room if at all? 


A. He's around -- there are two rooms on one Side of the hall and two 
rooms on the other and a little alcove between them, and he's around 
there, within the four rooms. 

Q. When does he come into the place where he is in the presence 
of the patient so that he could assist if she were to fall or anything of 
that sort, if at all? A. After he sees the first film, he looks at her 
request, and he comes into the room to inject her. 

Q. When you say "looks at her request," you mean looks at the 
document that is marked Plaintiff's Exhibit 6, which is an unfilled 
blank in this instance, is that right? A. Yes. 

@. Now, where does he look at that? In his room? [28] A. It 
was kept on the control panel. 

Q. Where is that located? A. There's a doorway -- there's no 
door but a doorway -- well, it’s behind a lead shield. 

Q. Well, is it anywhere near the person of this lady, within reach- 
ing distance? A. No. 
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Q. Now, how long -- how much time elapsed before he finally came 
into the room after she had been lying prone to inject her with the dye? 
A. Since I took the first film? | 
Q. From the very beginning, when you first laid her on the table 
in a prone position on her back, until he finally came into the room to 
find her still in that position to inject her with the dye? A. About 
seven minutes. 
Q. *** Now, after that, he then injected her with the dye? A. 
Yes. 
x * 
Q. And when he has injected her, how long does she [29] continue 
to lay in that position before she is moved, if at all? A. For about 
thirty minutes -- from twenty to thirty minutes. 
Q. And she is still lying prone? A. Yes. 
Q. Where is the doctor in that thirty minutes, or does he leave 


after he injects her? A. He is working around within those four 
rooms. 


Q. Yes. But he is no longer in her presence? A. No. | 
** * 


Q. Soa total of approximately thirty-seven minutes elapses be- 
tween the time she first gets in that prone position on the table until 
she is ready to be filmed again, is that so? A. No, after he injects it, 
the dye, I take another film. I take a series of films within that thirty 
minutes. 

Q. With her lying prone? A. Yes. 

xe e 

[30] Q. Now, how much time elapses before she is to get up from 
the prone position ? 

THE COURT: From the time she first went on the table|? 

THE WITNESS: About thirty minutes. | 

BY MR. SCHWARTZ: 

Q. Now, have you completed everything that you do preliminarily 

to her being elevated from a prone position? A. No. 
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@. What else do you do? A. The last film is taken in an upright 
position. 

Q. Yes, but I mean before that? Everything that you did that day 
you have now told us about while she was in a prone position, is that 
right? A. Yes- 

xe 

Q. Now, up to that time, had you had any conversation (31] with 
her? A. I don't recall. 

x ** 

Q. Now, when it comes time to take the picture or the film of her 
in an elevated position, how do you elevate her or the table on which 
she is lying? A. There is a switch on the table to turn it upright. 
There's a platform at the end of the table that's at a right angle to the 
table. 

I have her slide down and put her foot on this board, the platform, 
which is about a little larger than this (indicating). And Lask her -- I 
explain to her that I'm going to turn the table slowly upright and for 
her to put her feet on that platform. AndT asked her if she was able 
to stand. And I slowly turned the table upward and stopped halfway in 
between, and I asked her again if she was all right before I finished 
completing turning the table upright. 

Q. Now, is that turning of the table upright something that you 
turn manually, by hand? A. No. 

[32] Q. How do you turn it? A. It's an electric switch. 


see 


| 
Q. Well, in order to operate the table and turn it upright, do you 
have to continue to hold your hand on the switch? 


-* * 


A. [hold it with my right hand. It's right on the edge of the table. 
Q. But if you remove your hand from the switch, what happens? 
A. I stops. 


59 


Q. The table stops right at that point? A. Yes. 
x«* * 

Q. Now, did you have Mrs.Butler slide down toward the end of 
the table to reach the foot bar while the table was prone, or did you 
have her sort of slide down as the table was being lifted? A. While 
the table was prone. 

x * * 

[33] Q. When it's being elevated to lift her in an upward position 
or a vertical position, you say you stopped half way. 

Are you told that is a routine procedure to stop half way, or did 
you have some reason for stopping half way? A. I made this a habit. 

Q. Well, why did you make it a habit? A. Because when equip- 
ment moves like that, sometimes I'm afraid it might frighten a patient, 
and I know that patients like to be told exactly what's going to happen 
to them so that they can relax and know what to expect. 

Q. So it was your habit because of the patients sometimes becom- 
ing frightened to stop when you got it half way? Did she amen to be 
frightened? A. No. 

Q. When she had come up half way -- excuse me -- before that 
you had asked her if she felt all right, is that so? A. No. iI said, 

"I'm going to turn the table upright, [34] can you stand all right ?” And 
she -- 

Q. Your statement was to her, "I'm going to turn the table up- 
right. Are you able to stand all right?" Is that right? Is that what 
you saidto her? A. Something like that. | 

Q. In substance that? A. Yes. 

Q. And did she make any response to that? A. She shid yes, she 
could stand. 

Q. Did you know that you were going to stop the upright position 
of the table when you got it half way at that time? A. I have always 
made it a habit to do so. 

Q. Did you tell her you were going to do that? A. No. 
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Q. After you turned it half way up, you stopped, took your hand off 
the switch? A. Yes. I don't know whether I took my hand off the 
switch. 

=e 

[35] Q. Well, if you release the pressure, the table stops or moves 
more slowly or something of that sort, is that it? 

You control the speed with which the table goes up and down? A. 
No, the table moves very slowly. 

Q. Well, can you make it go up faster or more slowly by the pres- 
sure on the switch? A. No, if you release the pressure, it stops it. 

Q. The moment you released the pressure then, it would stop, is 
that so? A. Yes. 

xx * 

Q. Then'when you got it half way and stopped, did you again ask 
her any questions? A. I said, "Are you all right?" after completing 
turning the table upright. 

Q. And what did she say? A. She said, yes. 

Q. Did you know that people when they are turned from a horizon- 
tal to a vertical position often develop dizziness? 

MR. LASKEY: I object. 

[36] BY MR. SCHWARTZ: 

Q. Did you know that? 

THE COURT: If she knows. Did you have any common knowledge 
of that, madam? If you don't say so. 

BY MR. SCHWARTZ: 

Q. Do you know? A. Yes. 

Q. They do, don't they? But when the table was half way up, that 
was the time you asked her a second time. 

Now, when you got the table all the way up, how much time elapsed 
before anything else happened? A. Oh, ten seconds. 

Q. What? A. I guess ten seconds before I took that film. 

Q. And where were you after that? After you had released it and 


61 


she was upright, where were you then? Where did you go? A. When 
she was upright, I went behind the radiation shield, to snap the picture. 

Q. How far away from her is the radiation shield? A. About -- 

Q. From where she was standing? A. From here to --a little 
less than from here to that [37] table (indicating). 
*x** * 
Q. It would be fair to say about fourteen feet away -- from here 
_ -- fourteen or fifteen feet? A. Yes. | 
Q. Now, where were you when you observed anything happen to 
her? A. Iwas behind the lead shield. | 
Q. Could you see her then, or could you only see the film? A. 
Yes. There's a lead window. | 
Q. And were you looking through that window? A. Yes: Iwas 
asking her to hold her breath for the picture. 
Q. And you asked her to hold her breath. And when you asked 


her to hold her breath, was that when she fell? A. Yes. 
Q. Then what did you do? A. I immediately went to her. 
Q. Now, how did she fall? Describe her fall to the jury., A. She 


just fell forward. | 


[38] Q. When she fell forward,what did she fall against? A. A 
part of the x-ray equipment. *** 

** * i 

Q. What part of her body came in contact with that? A. Her head 

' hit that part that was on the floor. | 

Q. And when you went to her, was she able to respond to you, or 

did you say anything to her immediately? A. Yes. I said, "Are you 

all right?" And she said something -- I don't recall now -- " eyes 

were open and she was not unconscious. 

Q. You asked her again was she all right. Did she say yes a third 

- time after she had fallen? A. I don't recall what she said. | 

Q. You don't recall her saying she was not all right, do'you? A. 

I don't recall what she said. 
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Q. How many times did you ask her whether she was all right? 
A. As I recall, it was just once. I asked her twice if she could stand. 
But I stopped the table when it was half way [39] up. I stopped it and 
asked her could she stand. I asked her twice. 

Q. Now, besides the table, is there anything, any other attach- 
ment on that table? 

** x 
A. There is a bulky tray that holds the film. Inside of that or above it 
is a grid which prevents scattered radiation. 

For part of the I.V.P. study I used a compression band to hold the 
dye in her kidneys until the drainage film. 

Q. How do you apply the compression band? A. There is an at- 
tachment on each side of the table, and it's a strip of cloth about like 
that (indicating). 

And it’s tightened on one side to put just enough pressure over the 
abdomen to hold the dye in the kidneys but for it not to be uncomfort- 
able. 

Q. Is'there more than one compression band there, or can there 
be more than one compression band attached? A. No, just one. 

[40] Q. Can there be more than one compression band attached? 
A. Can there be? 

Q. Yes. 

MR. MURPHY: Objection, Your Honor. Does he mean if it is phy- 
sically possible? 

THE COURT: This is for what? Did you say to keep the fluid in 
the kidneys? 

THE WITNESS: In the kidneys. 

THE COURT: All right, sir. I think that is enough of that. 

BY MR. SCHWARTZ: 

Q. Now, did you ever attach compression bands across the patient 

to keep them from falling when they are -- 
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MR. MURPHY: She stated that the purpose of the band a to keep 
, the dye in the kidneys. | 
THE COURT: A compression band you mean? 
MR. SCHWARTZ: A compression band for the purpose ‘of -- 
THE COURT: Did you use that compression band for any purpose 
other than what you have referred to, young lady? | 
THE WITNESS: For children sometimes or people we couldn't 
_ hold still for skull x-rays. We put this over -- when they are lying 
on their stomach, put this over their head [41] to hold them still, but 
you have to hold them, too, at the same time. 
BY MR. SCHWARTZ: 
Q. But you could use it for the purpose of keeping then, from fall- 
ing, couldn't you? | 
MR. MURPHY: Objection, Your Honor. 
THE COURT: I will sustain the objection to that. 
MR. SCHWARTZ: If Your Honor please, may I approach the 
bench? I would like to be heard on that subject. 
THE COURT: Yes. 


xe * | 
MR. MURPHY: I think that the essence of the objection, whether 
she is qualified to make such a statement, should be [42] on the record. 


THE COURT: Yes. It is on the record. I don't want tg cut you off. 


xx * 


(Thereupon, at 4:35 p.m., the reporter was excused. nae an 
off the record discussion, the Court adjourned until Monday 
March 14, 1966, at 10:00 a.m.) 

[43] Washington, D. C. 
March 14, 1966 
10:00 a.m. 


THE COURT: You may proceed, Mr. Schwartz. 
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MR. SCHWARTZ: As I understand, you want me to interrogate 
Mrs. Powers outside the presence of the jury? 

THE COURT: Yes. 

** * 

Q. Mrs. Powers, Iam going to ask you some questions and these 
questions are being asked outside the presence of the jury and you may 
be called upon to repeat the same answers. 

MR. LASKEY: May it be understood that we are reserving our 
same objections until after the witness has been questioned ? 

THE COURT: Certainly, yes, sir. In other words, I understand 
that this is for the purpose of determining whether it is or is not going 
to be used and, if so, on what theory. 

BY MR. SCHWARTZ: 

Q. When you testified on Friday, Mrs. Powers, you spoke [44] of 
the use of compression belts, or compression bands, I think is the 
terminology, that were applied at different times under certain condi- 
tions. Would you mind repeating that for me? A. They are used to 
put compression on the patient's abdomen to hold the dye in their kid- 
neys until certain films have been taken. Do you want to know how I 
have used them ? 

Q. Well, you mentioned the fact that they are used with children 
when they would move around a lot. A. To immobilize their head for 
a skull injury. 

Q. So that you would use these compression bands to immobilize 
the children when you were taking X-rays, is that right? A. That's 
right. 

MR. MURPHY: I think she said the heads of the children. 

_—* * 
[45] MR. LASKEY: If Your Honor please, could I ask that we first 
ascertain the extent of this witness’ knowledge of the standards before 
we get into the subject matter to see whether or not she is qualified? I 
thought that was one of our purposes. 


‘se & 
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THE COURT: I understood you to say, young lady, they utilize it 
_ to immobilize the head of a child in connection with a skull injury? 
THE WITNESS: Yes, a child, or in the case of an older person 
who could not cooperate, we would put it across their head, and tighten 
it. 


BY MR. SCHWARTZ: 
Q. Putting it across their head? A. Yes. 
Q. And where across the head would you put it? A. When they 
‘are lying on their back, across their forehead, or when they dre lying 
‘face down, in the back of the head. 
Q. And that would hold an older person still motionless, immobi- 
lizing him? A. I don't know how successful it really is. It helps to 
hold it, yes. | 
[46] Q. Now, how big is that band? A. About that wide (indicat- 
ing 6 to 8 inches.) 
Q. And where does it hook onto? A. There is a clamp on one 
| side of the table that it attaches to, and this part, the other end of it, 
| clamps on to the table and you tighten it, and the pressure hoids it on. 
Q. You are familiar with the type of seat belt that is used in auto- 
mobiles? A. Yes, sir. | 
Q. Isitthe same general principle toholdthe person immobilized? 
Is that what you mean? A. I don't know whether you could say it is 
the same principle. 
| Q. Well, how does it hold them? What I am trying to find out, if 
it is only 8 inches, how wide is the table on which they are lying? A. 
About 2-1/2 feet. 
Q. Let's assume the patient is lying on his back on this table, and 
you have said you use it on older people who are lying on their back, 
' where are the clamps located that would involve only 8 inches for the 
: band, itself? A. The clamps on either side of the table and the belt 
| goes across the table. | 
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Q. The clamps on each side of the table? [47] A. One clamp is 
on one side of the table, and the other end attaches on to the other end. 

Q. So that the band would have to be long enough to go across the 
table, wouldn't it? A. Yes. 


* * 


Q. And the length, of course, runs from one end of the table, or 
one side of the table to the other and it holds the person in place, is 
that right? A. Yes. 

Q. And if it is applied over their head, could it also be applied 
under their arms? A. Yes. 

Q. Have you ever had occasion to apply it under their arms? 

A. No. 

Q. If it was applied under their arms, it would hold them in place 
there, too, wouldn't it? A. I don't know. 

Q. Wherever it is applied, it holds the person in place, [48] 
doesn't it? 

=-_—* * 

THE COURT: She says she doesn't know. Do you know, Madam? 

THE WITNESS: I have used it, like I said, for skull X-rays and it 
isn't very successful for that. It depends on how much the patient is 
moving whether it holds them. 

BY MR. SCHWARTZ: 

Q. It is big enough to be applied under their arms, is that right ? 
A. Yes. 

Q. So that you can get under the arms of a person and hold them 
in place? A. Yes. 

Q. And is it also big enough to be put below the waist of a person? 
A. Yes. 

Q. So, presumably, it could be applied at any point along their 
body, either under their arms to make them immobile, or under their 
waist, somewhere between their waist and their [49] feet to hold them 
immobile? A. Yes. 
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Q. Now, who taught you or told you about the use of these com- 
pression bands? Where were you taught about this use? A. In class; 


from doctors and from technicians. 


Q. Well, let's take, first, 'in class.'' Who were the ones who 


taught you the use of the compression bands in class? A. 
Q. What doctors? A. I don't remember. 


‘Doctors. 


Q. Were they doctors connected with the Staff of the Washington 


Hospital Center, or Drs. Groover, Christie & Merritt? A 
remember. 


x** * 


; I don't 


Q. *** Now, the persons who lectured on them and on the use of 
these compression bands, were they physicians, or were they intro- 
duced as physicians? [50] A. I really don't remember writing about 


them. I don't remember who taught. 


Q. How many classes did you attend on the use of compression 


bands, approximately? A. I don't remember. | 


Q. If a compression band were used, let us say, ona patient by 


applying it below the shoulders and under the arms, just be 


low the 


shoulders, and that person happened to pass out, would they give you 


time enough to get any help to assist you? A. I don't know. 


I have 


never used it for that, so I don't know whether it would hold them or 


not. | 


xe * 


Q. Didn't you suggest on the incident sheet that you made up after 
this occurrence that had a compression band been placed on this pa- 


tient before turning up the table, it would have afforded you, 


as the tech- 


nician, time to support the plaintiff and call for help? A. Yes, sir, I 


did. 


xe * 


Q. If you said that, was it your opinion, then, that you 
had time to do that if you had done those things? A. They’ 
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suggestion, and I wrote that. I didn't [51] know whether it would work 
or not. 

Q. But that represented your best thinking on the subject, didn't 
it? A. Yes, sir. 

Q. Who wanted that suggestion? A. The Chief Technician, I be- 
lieve. 

** x 

Q. What was his name? A. Charles S. Stohr. S-t-o-h-r. Iam 
not positive. 

Q. Was he employed then by Drs. Groover, Christie & Merritt? 
A. Yes. 

Q. At the Washington Hospital Center? A. I believe so. 

Q. And is he still employed there? A. I think so, yes. 

Q. Now, at that time, as I understood you to testify, you were an 
employee of Drs. Groover, Christie & Merritt at the Washington Hos- 
pital Center? A. Yes. 

Q. And your capacity then was as a student technician? A. Yes. 

Q. At the present time, are you now an X-ray technician? [52] 
A. Yes. 


* * * 


Q. And your employment now is at the Sibley Hospital, is that so? 
A. Yes. 


Q. And it is by the Sibley Hospital? You receive your check for 
pay or compensation from Sibley Hospital? A. Yes. 

Q. But! you are employed at the X-ray Department by the Sibley 
Hospital in the offices of Drs. Groover, Christie and Merrit at Sibley 
Hospital, is that so? A. I don't know what you mean. Iam employed 
by Sibley Hospital. 

Q. But where is your work? Is it in the X-ray Department? A. 
Yes. 

Q. And isn't that conducted by Drs. Groover, Christie & Merritt? 
A. Yes. 
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Q. Are you doing the same kind of work as a technician at Sibley 
Hospital as you did at the Washington Hospital Center? A. Yes. 

Q. And the X-rays that you do, or work on, are the X-rays [53] 
being made or prepared by Drs. Groover, Christie & Merritt? A. 
They are being read by a doctor who is with Drs. Groover, Christie & 
Merritt. 

Q. Well, who takes the X-rays? A. I take the X-rays. 

Q. So the X-rays are taken by you as an employee of the hospital? 
A. Yes. | 

Q. Who injects the patient at Sibley Hospital? Is that by a member 
of the staff of Drs. Groover, Christie & Merritt? A. Yes, anda Resi- 
dent. There is one doctor there who is employed by Drs. Groover, 
Christie & Merritt, and there is a Resident doctor, and I aie both 
of them give the injections. 


**e* 


Q. So, the injections are sometimes given by Drs. Groover, Chris- 
tie & Merritt, and, sometimes, by a Resident of the hospital? | A. Yes. 

Q. The equipment that you use, do you know whether that belongs 
to Drs. Groover, Christie & Merritt at Sibley Hospital, 5} 0 oF does it 
belong to -- A. Sibley Hospital. 

* * * 

Q. After she was lying on the table. You asked her if she was all 
right? A. No. When I explained to her that I was going to turn the 
table upright, I asked her if she could stand. 


** * 


Q. Do you know whether she said she could? A. Yes. 

Q. On your experience, supposing her answer would have been 
that she didn't know, what would you have done? A. I would have told 
the doctor, and in the cases before, when there is a patient who could 
not stand, he would tell me not to take the film, but to send them up- 
stairs. That is what has happened in the past. 


*e * 
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[55] Q. How was the film taken after that when the patient couldn't 
stand? A. It wasn't taken. 

Q. At no time, without the film? A. The times that I recall when 
the patient could not stand, the film wasn't taken. 

Q. How many student nurses were there, or people taking films? 
How many technicians were there, students, or otherwise, of the offices 
of Drs. Groover, Christie & Merritt, doing that kind of work while you 
were there at Washington Hospital Center? A. I think there were 
about ten students, but I don't remember, exactly. 

Q. And did all of the students work, as you did, without the doctor 
being physically present in the same room when the patient was being 
put on the table and when the patient was on the table and was turned 
upright? A. Yes. 

Q. And when the film was taken? A. Yes. 

Q. Now, did the doctor ever come in to ask the patient if she felt 
all right, or could stand? A. When he came in to inject the dye, he 


asked her what [56] her temperatures were, I believe. It was the prac- 
tice of the ‘doctor to ask what the symptoms were and if they were al- 
lergic to anything and questions along that line. 

Q. And whether he asked in this instance, you have no independent 
recollection, is that right? A. I don't exactly remember him asking. 


-_* * 


Q. Have you known, in your experience as an X-ray technician, 
and observing people being injected, that people faint and pass out from 
the injection from fear or fright of it? Have you ever seen that? A. 

I have never seen a vatient faint from it. I have seen them get sick to 
their stomach, but not faint. 

Q. Did you ever see anybody, after an injection, pass out? A. 
No. 

Q. Were you told what you should do if the patient passes out after 
an injection? [57] A. Call for the doctor. 
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Q. And when the injection is given, how soon after the i 


njection is 


given does the person lie prone before the table is elevated? A. About 


20 minutes. 
Q. And do you know what the purpose is of having them 


for 20 minutes? Were you ever told that? A. To keep the 


their kidneys. 


xx * 


ilie prone 


dye in 


Q. Do you know where the die is injected? A. Into the| blood 


stream. 


Q. Into what vein and where? A. I don't know the name of the 


vein, but it is in the arm. 


Q. It is in the elbow of the arm where it is injected inte the main 


vein? A. Yes. 


Q. Which, sometimes, one can see when he looks at his elbow ? 


A. Yes. | 


** * 


Q. Do you know whether on Mrs. Butler that is the place [58] the 
injection was made? A. Yes, I believe so. 
Q. And then she was permitted to lie there, after the injection had 
been made, for about 20 minutes, you say? A. Yes. 


* * * 


| 
Q. And after that, you raised the table, and I think you stopped 
once and asked her again how she felt, or something? A. Yes; right 


after. | 


Q. Do you remember what response she made? A. She said she 


could stand. 
a 


Q. And with the table halfway elevated, were you told what you 


would do if she said, no, she couldn't stand? Were you told 
could do, when you were studying, if her [59] response was, 
table was halfway elevated, that she thought she couldn't sta 


what you 
when the 
nd? A. I 
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don't know whether I was told or not, but I would have immediately put 
the table back down, flat. 

Q. Would you have called the doctor? A. Yes. 

Q. You have never had that experience happen where you had the 
table halfway elevated? A. I don't remember. 

Q. You don't remember whether it happened or didn't happen? A. 
I couldn't say. 

Q. About how many times has it been that you called the doctor 
because of some statement made about elevating the table or not elevat- 
ing the table? A. Idon't know. You mean how many times have I cal- 
led the doctor when I was putting the patient on the table? 

Q. Yes, because of something developing with reference to the 
patient? A. I don't remember ever calling the doctor. 

Q. But your instructions were, as you learned, or you were taught, 
if something developed that was unusual, you were to call the doctor. 
Would that be correct? A. Yes. I would have called the doctor if 
something unusual [60] happened to have to call the doctor. 

Q. Would that have been unusual if they had made a response that 
they didn't know whether they could stand or not? A. I wouldn't say it 
would be unusual. I wouldn't have them stand if they said they didn't 
know whether they could or not. 

Q. And you can't recall whether you have gotten such a response 
at any time inthe past? A. I can't recallan instance right now that 
happens like that. 

Q. But'do you know of any reason why to keep a patient immobile 
that a compression band should not be applied on an intravenous poly- 
gram where the patient might be subject to fainting spells? Do you 
know that? A. You mean when they are standing upright? 

Q. Yes. Before they are standing upright and while they are prone 
on the table, do you know of any reason why, preliminarily to their 
being made to stand upright, why there should not be the application of 
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a compression band to immobilize them? A. Yes,because it 
interfere with the kidney from draining. 
Q. It would? A. I think this is why. 
* * * 
[61] Q. If the dye is injected, do you know how a compression 
band under their armpits, or below their waist at the area ofthe knee 
could affect their kidneys draining for a film? A. Under their arm- 
pits, I don't think it would affect it. I couldn't say for sure, or around 
their knees. I don't think it would affect it. 
Q. In your opinion, it could only affect where it was at tlhe abdo- 
men, or inthat area? A. As far as that is concerned, yes. 
Q. Now, how many times have you applied compression! bands -- 
I am not talking about children -- to adults, either lying on their stom- 
ach or back? A. I couldn't say, for sure, how many times. | 
Q. You first started doing this work in 1960? A. Yes. 
Q. Let's take the year 1960. How many times would you estimate 
at the most, or at the least? A. I couldn't even begin to estimate. 
Q. Well, would it be as many as a hundred times? [62]/A. I don't 
know. | 
Q. Could it be as few as ten? A. More than ten. 
Q. How about 1961? How many times did you apply a compres- 
sion band to people either lying on their back or on their stomach? A. 
Sometimes, four times a day; sometimes; once a day and, sometimes, 
not at all. I can't answer that. | 
Q. And where would you apply the compression bands, speaking of 
adults? A. I repeat it would be across their abdomen for IVP studies 
across the abdomen, and, at certain times, across their head. 
Q. And an IVP system is what -- an intravenous pyelogram? A. 


Yes. 


| 
Q. And that was the same type of film that you were taking of Mrs. 
Butler, wasn't it? A. Yes. 
Q. And you put it across their abdomen? A. Yes. 
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Q. And about how many times did you do that, let's say, in 1961 
and 1962? A. Maybe onan average of once a day, but I don't know. 
IT can't say. 

{63} Q. But it was done reasonably frequently? A. Yes. 

Q. Why did you do it in these cases? A. To apply pressure to the 
abdomen to hold dye in the kidneys and, as I said before, to immobilize 
their skull. 

Q. Any other reasons? A. I think one is, while I was at Sibley, 
there was a patient on the table and she might have been unconscious , 
or something -- he was lying on his back, and I think I put one or two 
across himto make sure he didn't roll off the table. 

Q. So it could be done to keep him from rolling off as well as fall- 
ing? A. I don't know how effective it would be. 

Q. You don't know how effective it would be, but your purpose was 
to keep him from rolling off. A. I would be standing there with him, 
too. 

x~* * 

[64] Q. Now, this practice is one that you had been following in 
1960 and 1961 when you were -- 

MR. LASKEY: I don't understand what he means by "practice." 

MR. SCHWARTZ: This practice of applying, sometimes, once a 
day, or, sometimes, oftener, the compression band to immobilize peo- 
ple had been applied in 1960 and 1961, is that right, sometimes, sev- 
eral times during the day and, sometimes, once a day, depending on 
the number of patients to be applied? 

THE WITNESS: The practice to immobilize, I didn't use but, 
sometimes, once a day. It was very infrequent. 

BY MR. SCHWARTZ: 

Q. You used that very infrequently, but the other part of applying 
for pressure? A. That was frequently. 

Q. How many times did you apply for immobilizing the patient? 


75 


A. Oh, since 1960, maybe three times; three or four times. [65] 
Three times that I can remember. 

Q. There are three times you can remember. What are the three 
times you remember? A. For skull X-rays and the instance of where 
I would it it to. These were after the films were taken and while I 
was waiting for them to be developed, and I would put it to the arm. 

Q. And the other two occasions in which you were involved? A. 
Skull fractures. 

MR. SCHWARTZ: I think that is all. 


CROSS EXAMINATION 


BY MR. LASKEY: 
. How oldare you? A. 24. 
. Where did you got to school? A. To high school? 
. Yes. A. Fairfax Hall. 
. And where is that? A. Waynesboro, Virginia. 


And when did you graduate from high school? A. In 1959. 
. And when did you come to Washington? A. I have lived in 
Washington all of my life. | 


* ex 


[66] Q. And did you go to college? A. I went to the University 
of Maryland for one year. 
Q. And after that, what did you do? A. After that, I ratte at 
the Washington Hospital Center. 
Q. Asa student technician? A. Yes. 
Q. And you started there when? A. 1960. | 
Q. On March 26, 1962, do you know where the Sibley pene was 
then located? A. No. 
Q. Do you recall that the building, where you now are, is a fairly 
recently constructed building? A. Yes. 
Q. And in March, 1962, you were still a student techdician at the 
Washington Hospital Center? A. Yes. | 
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Q. And you had not had any experience in any other hospital at 
that time? A. No. 

Q. And the only other experience you had had between [67] March, 
1962 and now has been your experience at Sibley Hospital? A. Yes. 

= «eX 
THE COURT: Will you call the jury, Mr. Marshal? 
(The jury returned to the jury box.) 

xe 

BY MR. SCHWARTZ: 

Q. Mrs. Powers, on Friday last when we recessed at the end of 
the day to come back this morning, I think I was interrogating you about 
an exhibit which was a requisition form. *** 

=x 

Q. We are talking about what has been marked Plaintiff's [68] 
Exhibit 6, that, filled out -- this is the blank -- do you remember -- 
and that, filled out, is what you received with the patient at the X-ray 
Department of Drs. Groover, Christie & Merritt in the Washington Hos- 
pital Center. A. Yes. 

Q. And then you said you did not recall exactly what the contents 
of it were but that you would transcribe from that some of the infor- 
mation on this requisition sheet, or card, to what was known as the 
Washington Hospital Center's incident sheet, which is Plaintiff's Ex- 
hibit No. 7 for identification. Do you recall that? A. I remember 
some of the things that were on the card. 

Q. Among the things that I want to specifically recall to your mind 
is what was written down as the diagnosis, or the history summary for 
this examination which is marked "history summary for this examina - 
tion and very essential.” A. Diabetes with complications. 

Q. Did you know, or were you told by anyone who brought the pa- 
tient down to you, what the complications were and referred to with the 
diabetes? A. No. 

Q. Did any doctor in attendance in that adjoining room where you 
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were with the patient, come in and see the patient and ask her what the 
complications were,to your knowledge? [69] A. I don't recall. 
Q. Now, when the patient was lying, as I understand, on the table, 
prone, she was on her back? A. Yes. | 
Q. And in that position, I believe you said that the doctor then came 
in and injected her with the dye? A. Yes. | 
Q. What kind of dye was injected, if you know it by name? A. 
Hypaque. 
Q. That would be a color? I assume from the name that isa 


color, is that right? A. No. It is clear. 
Q. Clear? A. Yes. 
Q. And when the dye was injected, how long did the doctor who 
came in the room where you were with the patient, remain after the 
injection of the dye? A. I don't remember exactly how long. 
Q. Did he, soon after injecting the dye, leave the presence of the 


patient in the room and alone, except with you? A. Yes. 

Q. How long did she remain on the table on her back after the 
injection of the dye and after the doctor had left the [70] room, with 
you, alone? A. About 20 minutes. | 

Q. And during that 20-minute period, no one was in the room ex- 
cept you and the patient? A. Yes. | 

Q. When the patient was lying prone, was there anything put around 
the patient, or over her body to immbolize her, or tokeep her from 
falling off the table, or falling in any way? A. Not to keep her from 
falling, no. 

Q. Is the table provided with any type of device by wnicn a person 
could be immobilized and kept from falling? 

MR. LASKEY: I object. 

THE COURT: Provided with what? 

MR. SCHWARTZ: With any type of device, and, if so, what is it? 

THE COURT: I sustain the objection with reference to "could". 

MR. SCHWARTZ: Iam sorry. I didn't hear you. 
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THE COURT: Mr. Laskey, I assume. objected on the theory of 
“could”. I think you are entitled to know what devices were there, sir. 

BY MR. SCHWARTZ: 

Q. What devices. if any, were there that would immobilize a pa- 
tient on the table? Will you describe them? [71] A. You mean com- 
pression bands ? 

Q. Yes! Tell us about how the compression bands are located on 
the table and describe them as best you can. 

THE COURT: Are they "they" or "them"? 

THE WITNESS: It is one. 

-** 

THE WITNESS: There is an attachment to the far side of the 
table, and the compression band is about 2-1/2 feet long and 8 inches 
wide, and it is nylon cloth, and it is on one end to the attachment on the 
table, and the other end of it attached to the other side of the table and 
it can be tightened by turning. 

BY MR. SCHWARTZ: 

Q. *** The compression band about which you speak, can it be 
moved from any position along the table? A. On some tables they 
can be, but I don't recall whether it could be on this table. 

Q. Assuming they can be moved, how is that accomplished? 

MR. LASKEY: I object. 

THE COURT: I sustain the objection. 

BY MR. SCHWARTZ: 

Q. On the tables where they are movable, how is the movement 
[72] of the compression band accomplished? 

MR. LASKEY: I still object. 

THE COURT: I think it is the same thing, Mr. Schwartz. 

BY MR. SCHWARTZ: 

Q. How is the compression band applied to immobilize a patient ? 

MR. LASKEY: I object. 

THE COURT: You use that band for what, Madam? 


719 
THE WITNESS: To apply pressure to the patient's abdomen before 
putting dye in the kidneys. 
THE COURT: And for any other thing? 
THE WITNESS: At certain times for immobilization. | 
BY MR. SCHWARTZ: | 
Q. So it can be used for immobilization as well as applying pres- 
sure to -- 
MR. LASKEY: I object. 
THE COURT: I understood the witness to say on certain occasions 
she did apply the band to prevent mobilization. You use that band for 
what purpose, young lady? 
THE WITNESS: I have used it occasionally to immobilizea patient's 
skull for skull X-rays. 
BY MR. SCHWARTZ: 
Q. Have you used it for any other purposes ? | 


MR. MURPHY: I object, Your Honor. I don't see the [F3} rele- 


vancy. 
THE COURT: I will let her answer that. 
THE WITNESS: One other occasion, a patient was unconscious, I 
believe, and after I took the films, I used them to try to acs him 
rolling off the table. 
BY MR. SCHWARTZ: 
Q. Besides in that instance, using the compression band to keep 
the patient from rolling off the table and who was unconscious, was 
there anything else used to keep the patient on the table? 
MR. LASKEY: I object. We are dealing with an unconscious pa- 
tient and I think this line of inquiry is entirely irrelevant. 
THE COURT: I think you have gone far enough with that . 
BY MR. SCHWARTZ: 
Q. In order to immobilize a patient, is anyone ever called in to 
sort of further assist the technician? 
MR. LASKEY: I object. 


80 


THE COURT: Sustain the objection to that. 
BY MR. SCHWARTZ: 

Q. Is it customary to call in assistants for immobilizing a patient 
on a table ? 

MR. LASKEY: I object. 

[74] THE COURT: I sustain the objection to what is customary. I 
think we have particularization here and we are dealing with this case? 

x« x * 

BY MR. SCHWARTZ: 

Q. Now; I believe you said, Mrs. Powers, that on this particular 
occasion after this lady had been injected with this hypaque dye, she 
remained on the X-ray table for something like 20 minutes, or so? 

A. Yes. 

Q. During that period, did you at any time do anything to immo- 
bilize her while she was lying on that table? A. No. 

Q. By the use of a compression band, or anything else? A. No. 

Q. After 20 minutes, you were then ready, or approximately that 
period of time to elevate the table? A. Yes. 

Q. And before elevating the table, did you have any conversation 
with her? A. I think I brought her a blanket. I think I had conversa- 
tion with her but I don't remember what it was. 

Q. And you say you think you brought her a blanket. What [75] was 
the purpose of bringing her a blanket? A. She was cold -- a little 
chilly, or something. Iam not positive. I really can't say Iam sure. 

Q. Do you know whether she told you she was cold or chilly? A. 
I don't remember. 

Q. Did'you call in at that point any of the physicians of Drs. Gro- 
over, Christie & Merritt that were not in the room while you were 
there with her, alone, at that point? A. No. 

Q. Where did you put the blanket? A. I don't really remember. 
I don't remember whether it was my idea to give her a blanket, or 
whether she asked for one. I don't even remember, for sure, whether 
I did. 
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Q. Passing the blanket, then, what, next, if anything, did you do 
while she was still lying prone on this table? A. You mean after I took 
her film? | 

Q. Well, after she had been injected with this dye. A. I put the 
compression band across her abdomen with a balloon underneath it to 
apply pressure to hold the dye in her kidney. | 

Q. You applied a compression band? A. Yes. | 

Q. And then what? [76] A. I took a five-minute film after the dye 
had been injected. 

Q. And the table was then flat as she was lying prone? A. Yes. 

Q. And the compression band was on her? A. Yes. 

Q. And then what did you do? A. I took the film into the guard 
room and put it in the pass box to take up to be developed. 

Q. Who was with her while you did that, if anyone? A. I don't 
think anyone was with me. | 

Q. How long were you gone? A. Two minutes; about one anda 
half minutes. 
Q. When you returned, was anybody with her? A. I don't think 

| 


so. 


Q. Was the compression band still across her abdomen? A. Yes. 
Q. Was she still prone on the table? A. Yes. 
Q. Then what did you do? A. When the doctor had seen|the first 
film, fifteen minutes after she had been injected, I took another film. 
Q. When the second film was taken, fifteen minutes after the in- 
jection, were you still alone with her? [77] A. Yes. 
Q. Was the compression band still across her abdomen? A. Yes. 


Q. Was anyone else in the room with you? A. There may have 
been. I don't recall. | 
Q. Anyone attending her? A. No. 
Q. Then what did you do? A. After the doctor had seen that film, 
I believe, I took another film. | 
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Q. Before the doctor saw that film, you had to again leave the 
room and take it up as you did with the first film? A. Yes. 
Q. And you were gone for a couple of minutes again? A. Yes. 
And you returned. Two films had now been taken, right? A. 


And the compression band was still around her? A. Yes. 
. And she was still strapped to the table? A. Yes. 
Then what was next? A. I took another film and then took the 
compression [78] band off, and took another film. 
Q. That would make four films up to that point? A. Yes. 
Q. The third film was taken with the compression band on? A. 
Yes. 
Q. Now, the fourth film, as I understood you to say, was taken 
with it off? A. Yes- 


Q. Now, when the third film was taken, did you also leave her 
again to take the film back and return with the doctor with it? A. No. 


Q. What did you do with that film? A. I took those two, together, 
and I was going to take another one, So I was going to take the three of 
them at once. 

Q. By the other one, would you mean the upright film? A. The 
upright, yes. 

Q. So the fourth film, as I understand it, was with the compres- 
sion band removed? A. Yes- 

Q. How did you remove the compression band before taking the 
fourth film? A. You release the pressure and it is unhooked on the 
[79] side. 

Q. When you unhook that compression band, was there anything 
then holding her on the table securely? A. No. 

Q. Prior to that, the compression band held her on the table, is 
that so? 

MR. MURPHY: Your Honor, I object. 

THE COURT: She hasn't said. 


BY MR. SCHWARTZ: 
Q. What held her on the table prior to that? A. She was lying on 
her back on the table. 
Q. The compression band, would you describe how it covered her 
body before you released it and before taking the fourth film, it being 
an 8-inch wide compression band? A. It went across her stomach, 
and there was a ballon underneath it, and it pushed the es against 
her stomach. 
Q. By "balloon," what do you mean? A. It is a rubber balloon, 
about that round (indicating) and it is blown up about that big. 
THE COURT: Indicating what,now? 
THE WITNESS: About two inches. 
BY MR. SCHWARTZ: | 
Q. How was it blown up? With what -- air? A. Yes.) 
[80] Q. Does the compression band go over the balloon and over 
her abdomen? A. Yes. 
Q. So the compression band doesn't actually touch her hospital 
gown, is that right? A. It may touch it on the side. 
Q. But in front, on the abdomen, it is in contact with the balloon? 
A. The balloon. 
* * x | 
Q. Now, when you released the compression band and you releas- 
ed the balloon, did you have any conversation with her? A. I don't 
remember. | 
Q. Then what was the next step? You took the fourth film? A. 
After I removed those, I put a film in the tray and set it up for the next 
film, and then I planned to work by putting the table in an upright posi- 
tion and I would like her to lie down and put her feet on the step at the 
foot of the table, and I asked her if she could stand all right, and she 
said yes, and I turned the table slowly halfway up. | 
Q. Now, when she slid down the table, how far down did [81] she 
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have to slide to reach the edge of the table with her feet? A. About a 
foot. 

Q. So as she lay on the table, her feet were approximately a foot 
from the edge of the table. is that it? A. Yes. 

Q. And when you had released the compression band, which was 
on the table over here. you had her slide down about 12 inches? A. 
Yes. 

Q. And that brought her feet at the edge of the table, or nearly at 
the edge of the table? A. Yes. 

Q. And the table was still, then, flat? A. Yes. 

Q. And she was lying on her back, prone? A. Yes. 

Q. Now, you had this conversation with her, and you told her what 
you were going to do: you were going to lift the table and you did that 
by pressing a button -- right? A. There wasa foot pedal with that 
machine. Iam not positive now whether I used the foot switch or a 
hand switch. I might, possibly, have had a foot pedal. 

Q. Some of the machines have foot pedals and some have hand 
switches? [82] A. Yes. 

Q. Whichever one was needed that applied to the lifting of the table 
you used, either the hand switch, or the foot switch? A. Yes. 

Q. Did they operate the same way except that you apply your hand 
to one and your foot to the other? A. Pretty much the same way. The 
foot pedal is a round pedal that you apply a little pressure with your 
foot and it turns the table. The hand switch is a little switch you press 
in one direction or the other. 

Q. On Friday, I believe you testified when you removed your fin- 
ger from the hand switch, you thought it was a hand switch on that day 
and that would stop the table. You had to keep your finger and apply 
pressure to the hand switch for the table to continue to move upright, 
or to an elevated position. 

Did the foot switch operate the same way if you lifted your foot off 
the foot switch, or foot pedal, and the table would stop? A. Yes. 
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Q. And if you wanted to continue to go upright, you continued to 
apply pressure to your foot? A. Yes. 
Q. How many times did you ask her if she was all right? [83] A. 
I asked her if she could stand. I didn't ask her if she was all right. 
Q. What? A. I believe I asked her if she could stand and not if 
she was all right. I asked her if she could stand. | 
Q. That was before you turned the table up at all? A. ft was once 
before I turned the table upright and once after the table was halfway 
up. 
Q. And at no other time; just those two times? A. After she fell, 
I asked her if she was all right, and I asked her something and didn't 
get a response. 
Q. You asked her if she could stand once before you startedtoturn 
the table upright? A. Yes. 
Q. And the second time is when the table was halfway sage A. 
Yes. 
Q. You asked her if she could stand. You didn't ask bef if she was 
all right? A. No. Iasked her if she could stand. 
Q. This incident sheet you mentioned filling out, you filled this 
out right after the accident occurred, did you not? A. Yes 4 
Q. I wonder if you will look at it and tell me if this [84] refreshes 
your recollection as to whether you could be mistaken in that you only 
asked her, not whether she could stand -- see if this refreshes your 
recollection as to whether or not you didn't ask her whether she was 
all right before the table was upright and you asked her if she could 
stand after the table was completely up. Maybe I have misread that. 
Tell me if that refreshes your recollection as to what your earlier tes- 
timony was. A. (Reads.) | 
Q. Now, does that refresh your recollection as to whether or not 
you stopped the table midway in turning it up, or didn't you jjust -- A. 
I stopped the table midway. 
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Q. But there is no reference to that in this statement, is there? 
MR. MURPHY: I object. 

THE COURT: Yes. Suppose you come up to the bench. 

MR. SCHWARTZ: I won't press it. *** 


zee 


Q. Now. when you asked whether she was all right, or whether 
she could stand, was that the way you were taught to inquire of a pa- 
tient before turning the table? [85] A. Yes. 

Q. And when you got a reply that the patient didn't know whether 
she could stand. what would you do? 

MR. LASKEY: I object. 


BY MR. SCHWARTZ: 

Q. Mrs. Powers, if a patient was brought in to the X-ray Depart - 
ment at the Washington Hospital Center, where you were employed by 
Drs. Groover, Christie & Merritt, and there was some question in your 
mind as to whether or not that patient, who might be expected to under- 
go a type of X-ray, such an intravenous pyelogram which would put her 
in an upright [86] position and there was a question in your mind of her 
ability to stand, or be upright to that type of X-ray, what, if anything, 
would you have done, or would you do under the circumstances? 

MR. LASKEY: I object. 

THE COURT: Under the circumstances, what would you do? 

THE WITNESS: I would check with the doctor. 

BY MR. SCHWARTZ: 

Q. And, without checking, you would not have undertaken or at- 
tempted to do anything on your own without seeing the doctor, is that 
right? A. No. 

Q. What do you mean by ‘no’? A. I mean that I would not do any- 
thing on my own without checking with the doctor. 

Q. So, the course of conduct that would be followed in those in- 
stances is to check with the doctor if a patient comes in to be X-rayed 
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and whom you think is not able to stand, or are not sure, is that right ? 
A. Yes. 
Q. About how many times, prior to March 1962, had you had oc- 
casion in the course of a week, would you say, or in the course of a 
month, to apply a compression band to immobilize a [87] patient ? 
MR. MURPHY: I object to that, Your Honor. 
* ** 
BY MR. SCHWARTZ: | 
Q. Mrs. Powers, you gave us an answer to the situation where you 
have reasons to suspect or believe where a person is not able to stand 
in order to have an upright X-ray taken, or intravenous pyelogram, that 
you would then consult the doctor. You mentioned Drs. Groover, Chris - 
tie & Merritt. You mean you would consult one of the doctors on that 
staff of Drs. Groover, Christie & Merritt? A. I would consult the doc- 
tor who was reading the X-ray. 
Q. That would be the doctor who is in attendance in the X- -ray 
Department, the member of Drs. Groover, Christie & Merritt, is that 
right? | 
MR. MURPHY: I object. 
MR. SCHWARTZ: There is an assumption there that he is on duty 
and he is with Drs. Groover, Christie & Merritt, and [88] that this wit- 
ness would know of the actual agency relationship of the doctors. 
BY MR. SCHWARTZ: 
Q. What doctor would you see? You say you would to a doctor 
ask him. What doctor? A. The doctor that is reading that patient" s 
X-ray. 
Q. What doctor would be reading that picture? A. It would be a 
radiologist. 
Q. What radiologists are there located in that hospital? Aren't 
they all radiologists of Drs. Groover, Christie & Merritt? A. There 
are resident radiologists associated with Drs. Groover, Christie & 
Merritt. | 
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Q. You mean hospital radiologists ? 

MR. LASKEY: If you know. 

THE WITNESS: They are radiologists who are hired by the hos- 
pital. 

BY MR. SCHWARTZ: 

Q. Are you thinking of the Washington Hospital Center, or are you 
thinking now of the situation at Sibley Hospital. 

Q. What doctors were on duty on the day Mrs. Butler was there 
who would have been the ones you would have seen had you been met 
with that situation on the date this injury befell [89] her? A. Dr. Lau. 

Q. Do you know whether Dr. Lau was connected with Drs. Groover, 
Christie & Merritt? A. I don't know. 

Q. Was he an intern ora physician? A. He was a physician. 

Q. And do you know where Dr. Lau is now located? A. No. 

Q. Did you look to him as one superior to you in your employment 
with Drs. Groover, Christie & Merritt? A. Yes. 


Q. Now, in that situation, after you would then have referred to 
Dr. Lav in this situation, or to a resident radiologist, or X-ray doctor, 
what would be your next step, then? A. I would depend on what he said. 

Q. So that he would be in control of what you should next do, then, 
is that so? A. Yes. 


Q. This exhibit, which wasthe card, the blank, we used -- I think 
it was No. 6 -- do you know whether Dr. Lau had that in his possession 
before he undertook and did inject this drug into Mrs. Butler? A. Yes, 
he did. 

[90] Q. How did he get possession of it? Did you hand it to him? 
A. I showed it to him before he went in to see her. It was attached to 
the machine in the place where he could look at. it before he went into 
the room, and he read each one before he walked into the room. 

Q. By "the machine,” what do you mean? A. On the control panel 
of the machine, the request for the patient that was in that room, was 
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on the machine in a place where he could stop and look, pick up the 
syringe, stop and read the request and go into the room. 


Q. This machine where the request was placed, was that in the 
same room where you and the patient were located, or was that in the 
room where he had his own cubic? A. No. It was behind the shield. 
When you walk into the X-ray room, you walk into a room that has the 
control panel, and it is also used as a shield for radiation, and then into 
the X-ray room. 

Q. Did you actually see him pick this up? A. I saw him look at it. 
He didn't pick it up. It was up and level with the eyesight. I saw him 
read it. | 

Q. After seeing him read it, did you see him contact or ;communi- 
cate with anybody, other than you and, perhaps, the patient? [91] A. 
No. | 

Q. Did he say anything to you after picking it up? A. Idon't re- 
call. | 

Q. Did you hear him say anything to Mrs. Butler after picking it 
up? A. Idon't remember. 

Q. Now, if one of these compression bands, which I understand 
was not in use when you took the intravenous upright pyelogram, were 
around and hooked to the table and around the patient's chest, up under 
the armpits, would that have interfered with your taking of the film? 

MR. MURPHY: I object. 

THE COURT: What is the objection, sir. 

MR. MURPHY: It is pertaining to an area of medical Inowledge at 
this point. 

THE COURT: Do you know, Madam? 

THE WITNESS: No, I don't. 

BY MR. SCHWARTZ: 

Q. I will ask you this question: Mechanically, would it Lave inter- 

fered with the part of the film that you take? A. I don't know. 
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Q. Wouldn't you know, Mrs. Powers, whether or not, physically, it 
would have interfered? 

MR. LASKEY: I object. 

[92] THE COURT: I think she has answered the question. She 
doesn't know. 

~* 

BY MR. SCHWARTZ: 

Q. I will'ask you this question, then: Ifa compression band was 
placed across the lower extremities, that is, above the knees and below 
the hips of the patient while she was standing in an upright position, 
this compression belt, would that interfere physically, with your ability 
to take a picture? 

MR. LASKEY: I object. 

THE COURT: I will let her answer that if she can. 

THE WITNESS: Would that interfere with my ability to take the 
film? 

THE COURT: Yes. 

THE WITNESS: No. 

THE COURT: I said “yes” too soon. Excuse me. I assume what 
you mean, Mr. Schwartz, would it render ineffective the picture being 
taken? 

BY MR. SCHWARTZ: 

Q. Would it render ineffective the picture you were taking? A. 
No. 


[93] Q. After this lady fell, what, if anything, then did you do? A. 
I ran to her. 

Q. What was her position when you rantoher? A. She was lying, 
I believe, on her left side. I asked her something to get a response to 
see if she was unconscious, and she answered me she was not uncgn- 
scious and her eyes were open. 

Q. She answered you that she was not unconscious, or did she 
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simply answer -- A. No. I asked her something to get a response to 
see if she was unconscious, and she answered me. | 
Q. What did you ask? A. I believe I asked, "Are you all right?" 
Iam not positive. | 
Q. And what was her response? A. I don't remember. I think 
she said, "Yes." 
Q. Did she look pretty good then? Did she look fine? A. No, she 
did not look fine. 
Q. Was she bleeding anywhere? A. No. 
Q. What was the appearance of her face? A. It had ae changed. 
Q. Was there any swelling, or any change of the contour [94] of 
her face? A. I didn't examine her. I called for the doctor! to come in. 
Q. Where was he when you called for him? A. He vas outside 
the door. 
Q. But he was not inthe same room? A. No. | 
Q. After the doctor came in, then what was done? A. =e ordered 
X-rays of the facial wounds. 
Q. How were they taken -- standing up or lying down? A. Lying 
down. Iam sorry. We put her on a stretcher right away, and then he 
ordered the X-rays to be taken and we did them with her lying down. 
Q. From the stretcher, or the table? A. We put the table back 
down flat, and put her on the table from the stretcher. | 
Q. Was the compression band again applied to her? A. No. 
Q. Was there anyone there to keep her from rolling off the table? 
A. Iwas there. I was X-raying her. 
Q. And you could keep her from rolling off the table while you 
were doing that? A. She wasn't moving, or she wasn't rolling around. 
The [95] table is very wide. There was nothing to keeping her on the 


table. 


=e * 
Q. What time of the day or night did this incident occur? A. In 
the morning. 


92 


Q. About what time? A. Between 10:00 and 11:00. 
Q. Could you be more precise? 


ze * 


A. About 10:00 o'clock. 
xe * 
MR. SCHWARTZ: May we approach the bench? 
THE COURT: All right. 
x * * 

[96] MR. SCHWARTZ: I would like to know now if I may ask this 
question, which is based on what she suggested in this incident sheet. 
The question I want to ask is whether or not the application of a com- 
pression band, before turning up the table and before she was standing 
upright, would have been of assistance to giving support to the patient 
and would have provided time for her to call for help if the plaintiff 
blacked out or had a fainting spell. 

MR. MURPHY: I object. 


THE COURT: I sustain the objection. 
(In open court:) 


-_*x* 


RECROSS EXAMINATION 


BY MR. LASKEY: 

Q. Mrs. Powers, this patient, Mrs. Butler, of whom we have been 
talking, on the morning of March 26, 1962 was brought to the room in 
which you performed your functions as a technician for Drs. Groover, 
Christie & Merritt, by wheelchair, was she not? A. Yes. 

Q. And is that the usual manner for a patient to come to the radio- 
logy room? |A. Sometimes, they come on a stretcher. 

Q. But sometimes, they come by wheelchair? [97] A. Yes. 

Q. And the wheelchair and the patient are brought into the X-ray 
room, or suite, and are left with the slip which is given to you, is that 
correct? A. Yes. 
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THE COURT: Meaning Exhibit 6? 
MR. LASKEY: Meaning Exhibit 6, yes. 
BY MR. LASKEY: 

Q. And the orderly then leaves? A. Yes. 

Q. And when you have completed your procedures, do you call the 
orderly, or the floor from which the patient came? A. No. I take the 
patient back and put them on one side of the hall. The orderlies are in 
a lounge and they are called for to take the patient out. | 

Q. This patient on this day, March 26, 1962, came to the room 
where you were performing your work, in a wheelchair, and in those 
rooms, there are dressing booths, is that correct? A. Yes, sir. 

Q. And you then held the chair so it would not roll? A). Yes. 

Q. And the patient got out of the chair on her own locomotion? A. 


Yes. 
[98] Q. And walked from the chair to the dressing room? A. Yes, 
sir. 
Q. Did she say anything to you -- you may not recall it, but did 
she speak to you or say good morning, or anything like that? A. I 
don't remember for sure. 
Q. But you do remember she went into the dressing room, unas- 
sisted, and does it have a little curtain over it? A. No, it has a door. 
Q. Did she close the door? A. Yes. 
Q. And had you given her anything to change into, or was it in the 
room? A. I don't remember. 
Q. But the purpose for going into the dressing room was to change 
into a gown that was proper for X-ray? A. Yes. 
Q. Then she was in there for a moment or two? A. Yes. 
Q. And did she come out, herself, or did you go in ane get her? 
A. She came out, herself. 
Q. Then, what did she do? A. She came into the X-ray room. 
[99] Q. Where you had told her tocome? A. Yes. | 
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Q. How far is that from the dressing room? A. From here to the 
end of that table (indicating). 

Q. Which end of the table -- this one, or the far end? A. The far 
end. 

Q. She walked from there to where you are? A. Yes. 

Q. Did you observe anything unusual about her walk? A. No. 

Q. She walked freely without holding on to anything? A. I don't 
remember whether I let her, or she followed me, or whether I was 
already in the room, or not. I don't recall. 

Q. Then she got upon the table. is that right? A. Yes. 

Q. And when was it that the doctor saw her? A. After I took her 
for the film. 

Q. You took one film without any injection having been made? A. 
Yes. 

Q. Did you have that film developed before the doctor saw her? 
A. Yes. 

[100] Q. What did the doctor do when he saw her? A. He picked 
up the syringe and read her card and walked into the room. 

Q. Where were you? A. Iwas following him. 

Q. What passed between the patient and the doctor? A. He talked 
to her, but I don't remember now word for word of what he said. 

Q. Do you know what the subject matter of their conversation was? 
A. Did she have any allergies and what were the symptoms. 

Q. And did she respond to that? A. Yes. 

Q. And then what happened? A. He injected the dye. 

Q. Then what did he do? A. He left the room. 

Q. How long did this procedure take? *** From that point when 
he finished reading the card and went to the patient, what period of time 
elapsed, as best you can recall, when he was talking to the patient and 
made the injection, and then left? A. About four minutes. 

[101] Q. At that time, did you observe anything unusual about the 
patient, yourself? A. No. 
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MR. LASKEY: That is all Ihave, Your Honor. 
THE COURT: Mr. Murphy: 
BY MR. MURPHY: | 
Q. Mrs. Powers, when the doctor inquired about the allergy and 
then the further inquiry had to do with the system that had to be X- 
rayed, did it not, the urinary system? A. Yes. 
Q. Can you describe for us what takes place after the table is up- 
right? A. I go behind the shield, take the X-rays, and then) go back and 
put the patient back in a chair, or stretcher, or whatever, and helpthem 
get their things and send her back upstairs. | 
Q. When the table first gets to an upright position, where are you? 
A. Beside the table. 
Q. How far is it from the table to where you goto take the X-ray? 
A. From here to the end of the table (indicating). | 
@. And in X-raying Mrs. Butler, you left the table and went in back 
of the screen and looked out through this shield [102] window? A. Yes. 


Q. And it was at that point that Mrs. Butler fell? A. Yes. 


* * * 


REDIRECT EXAMINATION 


BY MR. SCHWARTZ: 
Q. LI understood you to say that the doctor went over -- this was 
Dr. Lau, was it not? A. I believe so. | 

* * * 
Q. What were his exact words, as far as you can state, of just what 

he asked her? A. He askes every patient that he X-rays. I don't re- 
member, exactly, him asking her. | 
** * 
[103] Q. Do you know whether you actually heard him ask a ques- 
tion, and whether you actually remember the questions that were asked 
and the answers, or whether you are just trying to reconstruct it onthe 
| 
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basis of what is usually the case? Which is it? A. I cannot say for 
sure that I actually remember him asking the question. 

Q. Now, do you also remember, specifically, that it was she who 
closed the door to the little dressing room, and not you? A. Yes. She 
closed it from the inside. 

Q. What was that? A. It closes from the inside. 

@. And because of that fact, you know that she must have [104] 
been the one that closed it because you could not have closed it from 
the outside? Is that right? A. I know she closed it. 

Q. How do you remember that? A. I just remember. 

ae 

Q. Now, you say, sometimes, the patients come by stretcher, and, 
sometimes, by wheelchair. Do patients ever come into the Department 
by walking, without a wheelchair? A. There are patients who refuse 
to be taken by a wheelchair and who want to walk. 

Q. Are there patients who walk in instead of coming by wheel- 
chair? A. There have been one or two that I remember. 


=e * 

[40] (At the Bench:) 

THE COURT: Is all this, Mr. Schwartz, born of the fact that you 
are not able to get these two documents, or are these two documents 
available? 

MR. SCHWARTZ: I understand that they are not available. How- 
ever, -- 

THE COURT: You have answered my question. 

MR. SCHWARTZ: Iam not sure. 

THE COURT: Do you gentlemen know if they are available? 

MR. LASKEY: My understanding is that the cards both are de- 
stroyed after they are entered into the financial records. 

se & 

MR. CASEY: Excuse me, Your Honor. During the recess I think 
the doctor representing Drs. Groover, Christie & Merritt said that 
their copy is kept about six weeks. 


=* & 


[41] (At the Bench:) | 
MR. SCHWARTZ: The record of the hospital, Drs. Groover, Chris- 
tie, & Merritt, will show under the heading, entitled, "Incident Sheet," 
"Suggestions for preventing this incident: Place compression band 
across pelvis before turning up table. This gives the technician time 
to support patient and call for help." 
THE COURT: In this case? 
MR. SCHWARTZ: In this case. 
[42] THE COURT: Was this prior to the incident ? 
MR. SCHWARTZ: This is right afterwards. 
MR. LASKEY: This is the incident sheet which is made up after 
something happens. | 
MR. SCHWARTZ: She said she made it up from the requisition. 
MR, LASKEY: Not all of it. 
THE COURT: Let's see, Mr. Schwartz, if this be a new|practice 
and there is no challenge that it is, the old proposition that advances, 
corrections, repairs and alterations -- and I don't think there are any 
exceptions here to the basic rule -- would not be admissible against 
public policy. 
Therefore, I ask you if this was prior to the incident? If it wasn't, 
I don't think that it is proper. 
MR. SCHWARTZ: I don't know what Your Honor means, I asked 
my question, if this wouldn't accomplish the purpose. Now I| don't 
think that they can allow a woman to be elevated that way with an ill- 
ness which they knew, or should have known, makes her prone to dizzy 
spells; and we will prove without any protection; when here is a known 
way that it could have been done. 
THE COURT: You mean subsequently known. 
MR. SCHWARTZ: Well, if it was known to a young lady’ 33) who 
was doing this kind of work, it should have been known to the experts 
in the field. | 
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THE COURT: She hasn't said that she knows it. 
MR. SCHWARTZ: That was my question when Your Honor stopped 


THE COURT: Iam still not getting an answer to the question. 

MR. SCHWARTZ: I didn't understand, Your Honor. 

THE COURT: I will try to make it clearer. A method that might 
come into being subsequent to an accident, unless it is related to the 
question of showing who is responsible for it or something of that na- 
ture. is inadmissible as being against public policy. 

Query: Is this something subsequent to it, or is this some method 
used anticipatory of this occasion? 

MR. SCHWARTZ: My question is whether or not -- 

THE COURT: You are not answering my question. 

MR. SCHWARTZ: I don't know. She has already testified that to 
keep children in place -- to keep people in place -- they used a com- 


pression band. 


THE COURT: Yes. 

MR. SCHWARTZ: And to keep others in place. 

THE COURT: For head cases when they are on their stomach. 

[44] MR. SCHWARTZ: I don't know whether it could be done in 
this instance, too. 

THE COURT: You haven't asked her that. 

MR. SCHWARTZ: I was coming to that. 

THE COURT: Let's come to it. We may get intoa question which 
may be -- 

MR. LASKEY: There is no question that this entire document was 
typed after the fall. 

THE COURT: It says: "Suggestions for preventing this incident: 
Place compression band across pelvis before turning up table. This 
will give technician time to support patient and call for help." 

I think that would come into this category, because it says on its 
face "for preventing this incident." It couldn't be anticipatory of it. 
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MR. SCHWARTZ: Except this, Your Honor: Simply be: 


course of conduct has been negligently pursued, it does not 
the pursuit of that negligent course of conduct absolves the 
liability. 


cause a 
mean that 
idefendant of 


Here they knew or should have known, with the knowledge of a phy- 


sician, that when you take even a well person from a prone 


position and 


elevate her to a position of standing up -- and even more so with a sick 


person -- that brings about [45] dizziness and the tendency 
and falling. Your Honor has seen that instance many times, 


with people when they have been in bed for a long period of 


months, they sort of raise themselves up at the side of the 
there a few moments before they undertake to get up. 
Here they have a machine and a table and they elevate 


ito vertigo 
probably 
\weeks or 
bed and sit 


| 
| 
her and sim- 


ply ask her whether she is able to stand. That's like asking a patient 
who needs bedside boards on the side of the bed as to whether or not 
they should put side board on the side to keep them from falling out of 


bed. 


THE COURT: I can see that we have a problem with this. 

MR. SCHWARTZ: I think it is relevant and proper, ani I think it is 
an important piece of evidence. 

THE COURT: Do you recognize the proposition as to the standard 
of care, which is the standard of care exerted as of the tine by other 
people similarly situated? 

MR. SCHWARTZ: That has some application, but I can recognize 


that the medical profession can't set up a standard of care 


which is 
below the exercise of ordinary care. I think that's what they did here, 


if that is their standard of care. 


THE COURT: I will be glad to have you give me any authorities 


that you may have on this. *** 


[46] To finish this: Iam conscious of this -- and I don’t know 


whether it is applicable, gentlemen, in the case of doctors 


and hospitals 


-- that in determining what constitutes reasonable care, you have a 
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right to bring into play. for instance, a regulation which is subsequently 
acted upon, not as a violation of a duty, but as an element to be consid- 
ered in determining what constitutes due care. There are many regu- 
lations of that sort. 


~_* * 


MR. LASKEY: This is an incident sheet which is made after some 


THE COURT: I grant you that. 

MR. LASKEY: I am just trying to understand Your Honor's re- 
quest of me. 

THE COURT: What Iam saying to you is this: If this was after 
the fact, in my judgment, without further enlightenment, it would not 
constitute a violation of the practice recognized as to hospitals or as 
to doctors. It might, however, be an ingredient to be utilized in deter- 
mining whether ordinary care had been exercised. It might be used 
only to assist, such as where you have a safety regulation which comes 
into play. 

[47] Hf is not per se negligence, but it might be admissible for the 
purpose of considering it in determining what would be ordinary care 
under these circumstances. And I think there are some authorities 
which say, a5 indicated by Mr. Schwartz, that you can't -- he didn't use 
such inept wording as I am now going to use -~- but you can't perpetuate 
that which is wrong. 

x* * 

MR. CASEY: Do you have in mind the Curtis case decided by the 
Court of Appeals about a week ago, where the Commissioners -- after 
the Commissioners enacted a regulation saying that the hinges on side- 
walk vault doors shall not extend above the level of the sidewalk more 
than a certain amount? The Court of Appeals held that that could be 
considered. That is per se, but it is considered as a standard of care. 
This is the District Commissioners of the District of Columbia making 
a regulation, and in this case a student nurse is making a regulation. 
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| 

THE COURT: Well, gentlemen, let me say this to you: I don't 
know the answer. I have given you what [48] constitutes the question. 
You have over the weekend to enlighten me. I do know that while it is 
not per se negligence, a subsequent regulation nevertheless may be 
used as an ingredient to be considered in determining what shall con- 
stitute ordinary reasonable care. 

MR. LASKEY: Does Your Honor want to know if there was a regu- 
lation? | 

THE COURT: No, sir. I want to know whether this is admissible, 
whether it be a practice or whether it be in connection with the general 
proposition of negligence as an ingredient without being negligence per 
se. | 

MR. MURPHY: May I suggest a further problem with this partic- 
ular entry which she made: I don't think she can be made a qualified 
person to make a determination. | 

THE COURT: I haven't said that she could. This is one thing to 


be considered, in addition. 
*x* * * 


[49] MR. MURPHY: I think that the essence of the objection, 
whether she is qualified to make such a statement, should be on the 
record. 

THE COURT: Yes. It is on the record. I don't want to ‘cut you off. 

* * * 

[51] MR. SCHWARTZ: I will call Dr. Hurwitz. 

If Your Honor please, Dr. Hurwitz is one of the defendants, and I 
am calling him as an adverse witness. 

THE COURT: Yes, sir. 
Thereupon: 


GILBERT E. HURWITZ 


was called as a witness on behalf of the plaintiff, and having been first 
duly sworn, was examined and testified as follows: 
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DIRECT EXAMINATION 


BY MR. SCHWARTZ: 

Q. Dr. Hurwitz, will you state your full name, where your office 
is and, briefly, your medical education and training? A. My name is 
Gilbert E. Hurwitz. I have medical offices at 1800 I Street, N.W. in the 
District of Columbia. Igraduated fromthe University of Maryland Medi- 
cal School in 1956. I did a year of internship at University Hospital in 
Baltimore. and a junior year of medical residency at the University 
Hospital in Baltimore, a senior year of medical residency at the Boston 
City Hospital in Boston, Massachusetts, a year as a Fellow in endocri- 
nology at the University Hospital [52] in Baltimore, Maryland, sixteen 
months as a Fellow in endocrinology at the University of Washington, 
Department of Medicine, in Seattle, Washington. I then returned to the 
District of Columbia for the prviate practice of medicine. 

Q. In your private practice of medicine, Doctor, are you asso- 


ciated with anyone? A. Yes, two other physicians. 
@. Who are they? A. Saul Holtzman and Herbert Wechsler. 
Q. And is your present practice a specialized practice? A. Yes, 


sir. 

Q. And what is the specialization? A. Internal medicine. 

Q. And what does that encompass, generally speaking? A. Inter- 
nal medicine, generally, isthat area of medicine associated with diag- 
nosis and treatment of non-surgical maladies of grownups. 

Q. Did you have occasion to attend, professionally, and be con- 
sulted by Mrs. Beatrice Butler? A. Yes, sir. 

Q. When did you see her for the first time? A. February 7, 1962. 

Q. And, at that time, did you learn from her, her age and any 
identifying information? [53] A. Yes, sir. 

Q. What did you learn on that subject? A. I learned that Mrs. 
Butler was 58 years old, had been in good general health all of her life, 
with no serious illnesses. Her hospitalization, I later found out, as 
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she mentioned it to me at another time, she had had surgery some 12 or 
15 years before for a fibroid uterus. | 
The patient indicated that she was at our office because an eye 
doctor had told her she should seek medicial attention. She had seen 
a doctor, and I don't know whether it was an eye doctor or an oculist, 
but she saw someone who told her to seek medical help with the pos- 
sibility of diabetes. | 

She indicated to me that she had stopped working last summer, 
primarily, because of the lack of energy. Since the fall of 1961, she 
had some increased thirst and urination, a very good appetite, despite 
the fact her energy was poor; that she had been having some eye Symp- 
toms; that her mother and father, both, had diabetes and this was, pri- 
marily, why she was in my office. 

Q. Did you find out her weight, or could you describe'her size 
and physical makeup? A. Mrs.Butler's weight was 103 pounds. She 
was a slender, pleasant woman. 

Q. Atthe time, did you know her height? Yousaid she [54] weighed 
103 pounds? A. Yes. | 

Q. Do you know her height? A. I don't know her exact height. I 
remember that she was somewhat over five feet,or five two. 

Q. Did you have occasion to examine her for her sugar at that 
time? A. I did. 

Q. What examination did you make, and what conclusions did you 
reach about her condition? A. I examined the patient on that day and 
noted she was a Slender woman in no distress. She had a pulse of 96, 
blood pressure of 190 over 94. She had scars on her legs which she 
described as from some recent burn. The examination of her eyes 
with a light to the eye, I found telltale evidence of diabetes. 

I found that she had some signs of neuritis, which is compatible 
with diabetes. I did a urinalysis which showed sugar in the urine, and 
I concluded that the patient had diabetes mellitus, with eye changes and 
influence on the personal nerves. 


104 


Q. You stated her blood pressure. Was it high, good or normal? 
A. It was somewhat above normal. 

[55] Q. Now. when was the next time you saw her after that? 
That was February 7. When did you next see her? A. February 15. 

Q. Her first visit was at your office? A. Yes, sir. 

Q. And the second visit of February 15, was where? A. At my 
office. 

Q. Will you tell us what you observed then about her condition and 
what examination and conclusion you reached about her? A. Of course 
from the previous examination and concluding she had diabetes that 
was worthy of treatment, I did begin treatment with oral anti-diabetic 
drugs, taken by mouth, and put her on an appropriate diet. 

She had a slight anemia at that time which, also, can be in keeping 
with the diabetes. 

On February 15, Mrs. Butler indicated to me she felt much better. 
I had her check her urine at home in the interim between the first and 
second visits to my office, and she indicated that they had shown less 
sugar than when she had begun. 

At that time, I put her ona multiple vitamin, and gave her an in- 
jection of a particular vitamin in my office to help the nerve involve - 
ment, as I mentioned. 

[56] Q. What did you do, if anything, for her anemia? A. The 
anemia was a borderline problem and one that might correct itself as 
her general situation improved. 

Q. Now, that was February 15. Did you again, thereafter, see 
her? A. Yes, sir. 

Q. When? A. February 22. 

Q. That would have been a third visit within a period of a week 
apart, is that it, approximately? A. Yes, sir. 

Q. Now, what was her condition then? A. She indicated her legs 
were a great deal better. Her blood pressure was perfectly normal. 

Q. Yes. What else? How about her diabetic condition? A. Well, 
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of course, it had no relation to her diabetic condition. At that ime, I 
put her on some iron compound in the event it might have some benefit 
as far as the borderline anemia was concerned, and finding, still, some 
sugar in her urine, I increased her tablets to two a day which I orig- 
inally prescribed for her diabetes. 
Q. Was that the same kind of medication you have previously pre- 
scribed, except in larger does? A. Yes, sir. 
[57] Q. All right. Now, that was February 22. Did you see her 
after that? A. Yes, sir. 
Q. When? A. March 1. 
Q. What was her condition when you saw her on March)1? A. 
Comfortable. | 


Q. And was there any change in her condition? A. She was com- 
fortable, whereby she had not been, originally, and I found less sugar 
in her urine, a trace of protein in her urine which, I believe, I found 
for the first time, indicating, perhaps, that she might have some kind 


of kidney involvement from her diabetes. 

Q. So, besides the diabetes and the borderline aetna! there was 
also some indication she might have some kind of kidney disorder 
when you saw her on March 1? A. That is associated with diabetes. 

Q. Now, when, after March 1, did you see her? A. March 8. 

Q. A week from March 1. And what did you find then? A. The 
patient was, essentially, the same, except now there was no sugar in 
her urine. | 

Q. What was that indicative of? A. It was indicative of improve- 
ment, but I also noted [58] at that time when I drew a blood sugar, it was 
elevated, still abnormally high, which indicated to me that this partic- 
ular patient had a capacity to have negative urine and still have a some- 
what elevated blood sugar, and there are some diabetics that manifest 
themselves this way. 

Q. Would it be fair, then, to say that she could have diabetes 
which would not be reflected in the urine, but it would be reflected in 

| 
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the blood. Is that what you meant by that? A. That, following her 
diabetes. one might more accurately get a picture of what is going on 
from her blood. 

Q. Now. did you see her after March 8? A. Yes. 

Q. When was that? A. March 15. 

Q. What was her condition then? A. Comfortable. 

Q. And during this period, did she indicate to you, or did you 
learn how she got to your office? A. Yes. She was recommended by 
an attorney. 

Q. No, I don’t mean about that. I meant how she got there, phy- 
sically. Did she come by amubulance, or on her own power, so to 
speak, or what? A. Well, I never saw her come until she was in the 
waiting [59] room. I presume she did not come by ambulance. I think 
I remember that Mrs. Butler’s daughter used to accompany her, and I 
think. perhaps on one or two occasions, Mr. Butler was there. I do 
remember him being in my office. As I say, I only saw her when she 
was in the waiting room, but she didn’t indicate there was any problem 
in getting to the scene. 

Q. And only on these occasions, did she impress you as a woman 
who had these ailments, but could do these ordinary, routine things ? 
In other words, she wasn't disabled while she was off from work. A. 
I would think so. 

Q. After March 15, when did you next see her? A. March 22. 

Q. What was her condition on March 22? A. Not as good. 

Q. In what way was it different? A. The patient had mentioned to 
me that six days prior to coming to ‘my office, she had had a light- 
headed spell. 

Q. She had what? A. Light-headed; a sensation of feeling pain, 
perhaps, but not collapsing or not falling; that she began to feel faint, 
or a general statement of just not feeling up to par, whereas, she had 
been a great deal better; that she had developed some back ache which 
would radiate toward her abdomen, [60] and that her appetite had fallen. 
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Q. What else, if anything, did she tell you about the way she felt? 
A. That is all Ihave, sir. That is all I have and all that I recall. 

Q. Did she tell you how long a period of time she had been having 
and experiencing this difficulty which had developed since her last visit 
to you? A. She may have indicated that on later questioning when I 
put her in the hospital, but on that particular visit, I remember seeing 
her, and I believe Mrs. Butler's daughter was with her, and they indi- 
cated, generally, that I had just seen her a week ago, and that these 
were developing and were occurring since that time. Her comment to 
me a week before was that she was comfortable. 

Q. You made notes, did you not, and you are looking at a record, 
prepared by you, and taken at the time? A. Yes, sir. | 

Q. I notice under date of March 22, you have a notation: Patient 
had semi-syncopal episodes. A. Yes. 

Q. What is a semi-syncopal episode? A. The sensation I just 
described. 

Q. Could you describe a syncopal episode? [61] A. Syncope is 
commonly known as fainting. | 

Q. Awhat? A. A faint. 

Q. Asa faint? A. Yes, when people faint. | 

Q. There would be a loss of consciousness, like a blackout ? A. 
Yes. | 

Q. When, after that, did you see her, after she told you about that? 
When was the next time you saw her, or did you see her again after 
March 22 at your office? A. I saw her the following day. 

Q. What brought about you seeing her the following day? A. I 
admitted the patient to the hospital. | 

Q. Did you decide to put her in the hospital after she had told you 
about this on March 22, or was it on March 23 that you decided to put 
her in the hospital? A. On March 22. My notes indicate that I wanted 


to hospitalize her on March 22. 
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Q. So that after the visit of March 22, 1962, following this time, 
we were told about this syncopal episode -- A. -- May I clarify it, 
Your Honor? 

THE COURT: Yes. Certainly. 

MR. SCHWARTZ: Go right ahead. I didn't mean to interrupt [62] 
you, Doctor. 

THE WITNESS: Well, there was more to the decision than that of 
the symptoms, the weakness, the ache and pain. Asa matter of fact, I 
X-rayed Mrs. Butler in my office. I X-rayed her back, her pelvis, and 
her chest because she had been complaining of pain, and so on, and she 
was hospitalized because something had changed that seemed to be 
important. 

BY MR. SCHWARTZ: 

Q. But it was after her visit to you on March 22 that you observed 
these changes and you learned from the history of her condition, and 
you decided she should be hospitalized? A. Yes, sir. 

@. When was it you made the arrangements, then, for her to be 
hospitalized? 

THE COURT: He said on March 23. He has answered that; on the 
23rd. 

MR. SCHWARTZ: Oh, I see. 

BY MR. SCHWARTZ: 

Q. And is that the date she went into the hospital? A. Yes, sir. 

Q. Now, when did you next see her? A. March 23. 

Q. That was, of course,atthe hospital? A. Yes. Would it matter 
if I had a copy of the hospital [63] record? 

-_*£ * 

Q. I show you, in response to your request, what has been marked 
Plaintiff's Exhibit No. 5. If you will look at it I think you will agree it 
is the hospital record of the Washington Hospital Center, the original 
record. 
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About what time of the day did you see Mrs. Butler at the Wash- 
ington Hospital Center on March 23? A. I don't remember. I pre- 
sume it was late afternoon or early evening. 

Q. And what is the routine procedure -- A. -- Wait a minute. I 
may be wrong about that. Actually, she may have been admitted on the 
evening of the 23rd, or late afternoon, and I saw her on the morning of 
the 24th, at least, according to my notes. If I saw her on the evening of 
the 23rd, I don't remember for sure. | 

Q. And you have no record to bear it out one way or the other? A. 
Well, ina way, Ido. I have an indication on my office notes that she 
was seen on the 23rd, but perhaps, it was a visit, and on the following 
morning, I spent some time writing notes on her. I see my | otes are 
dated March 24th, [64] when I may have put everything in writing. 
Whether I saw her on the evening before, I don't remember, 

Q. I don't seem to have a copy of those particular notes. I do have 


some copies of your notes, I mean the ones you are referring to. A. 


This is just including the date of the visit. | 

Q. Oh, Isee. The notes you were just referring to are simply 
notes based on a visit and charge, is that right? A. That 's right; a 
bookkeeping entry. | 

Q. Ido have a copy of that. Now, when this patient was admitted 
and you saw her, either on the 23rd or the 24th, did you me examine 
her? A. Yes, sir. 

Q. First, tell me what examination did you make, what did you 
find, and what, if anything, as a result of that examination, did you re- 
cord? A. I recorded, essentially, the findings I have already indicated; 
how the patient had come under my care; what diagnoses I had made; 
how she had improved, and how, in recent days, she had experienced a 
setback, for which reason she was being hospitalized for evaluation. 

My examination was essentially the same as it had been, and my 
conclusions at that time indicated that she did, indeed, have diabetes 
with the complications of eye, kidney [65] and neuritis. 
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Q. Now. at the time she was admitted, or soon after her admis- 
sion. was the history entered on the hosptial records? A. You mean 
on my admission? 

@. On what you admitted. A. I wrote it on the morning of the 24th. . 

Q. I will ask you to look at the hospital record. Page 1 shows the 
name of the Washington Hospital Center and its printed front sheet, and 
it gives certain information about Mrs. Butler, her name, the admitting 
physician. where your name appears, and, in addition to that, it gives 
the name of the person to be notified in case of emergency, and it says 
the husband -- is that right -- on the front page? A. I don't see the 
section of who to notify, but I'll find it. Yes, I see it. 

MR. LASKEY: The record speaks for itself. 

THE COURT: Excuse me, Mr. Schwartz. Do you want the record 
received subject to the New York Life case? 

MR. SCHWARTZ: Yes, Your Honor. 


THE COURT: And is counsel agreeable to it? You said the rec- 
ord will speak for itself. In order to do so, it has got to be received 
in evidence. I have asked Mr. Schwartz if he wanted to offer it, subject 
to the New York Life case, and 1am now asking you gentlemen if you 


agree. 

[66] MR. MURPHY: Yes. I think it is admissible under that case. 

MR. LASKEY: It has been admitted with that understanding, Your 
Honor. 

_* * 

BY MR. SCHWARTZ: 

Q. The portion which shows "Diagnosis" on page 1, the front sheet, 
was that in existence as of approximately March 24 when she was in 
the hospital? A. Yes, sir- Actually, they are the same except for the 
bottom half. 

@Q. The diagnosis, shown there, pertaining to Mrs. Butler on that 
file and in the hospital as of March 23 and 24, is that so? A. Yes, sir. 
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Q. Now, I ask you to turn to the next page, according to what I 
have, and I assume that might be the same thing you have?) A. Yes, it 
is. 

Q. Now, is that in your handwriting? A. Yes, sir. _ 
Q. And when was that recorded? The page I am referring [67] to 
is the page which is on the printed heading of the Washington Hospital 
Center, and in the left hand corner, it is printed "General History" and 
at the top of the page it is printed "Chief Complaint" and then, below 
that, ''History of Present Illness," also printed. You and Ijare looking 
at the same page, is that right? A. Yes, sir. | 
Q. And was that in writing and in the hospital file as of March 24, 
1962? A. No, sir. | 
Q. When was that put in? A. March 26, 1962. | 
Q. At what time on March 26? A. It doesn't indicate, Recon- 
structing for myself, I suspect it was the evening of March) 26. 
Q. And would that have been after the lady had the injury? A. I 
think it was. | 
Q. You are not sure? A. I think it was probably ater the injury, 
most likely. 
Q. Is there anything in the record, itself, that makes you fix the 
date? A. Yes. The date, it says March 26. The date of examination 
[68] is 3/26/62. You see, those are two separate pages, later. This 
history and physical form, it is done together, dated 3/26/62. 
Q. In other words, this page, General History, and the page that 
follows, also marked General History, was done at the same time? A. 
They usually are, and Iam most certain I probably did it altogether. 
Q. And, also, the one on the third page, is that so? A. A total of 
three pages, the one headed "Chief Complaint," the one headed, "Fam- 
ily History," and the other headed, "General Appearance." Those are 
the official titles on each page. | 
Q. And you believe those three pages were done on or about March 
26, 1962 and after the injury had happened? A. Yes, sir. 
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Q. Now, I will pass by those for the moment, and then turn to the 
record entitled. also, Washington Hospital Center, which says Form 
205, Progress Notes, and this is dated March 24, 1962. Are you looking 
at the same thing Iam looking at? A. Yes, sir. 

Q. And it starts with "Admission Note” and, in parenthesis, vAd- 
mitted March 23, 1962.” Now, was that done on the day it bears date ? 
[69] A. Yes. sir. 

Q. And was that in the hospital record then, as of March 24, 1962? 
A. Yes, sir. 

Q. And a part of this record that we now hold? A. Yes, sir. 

Q. Is that all in your handwriting? A. Yes, sir. 

Q. And in that record, did you write this history and make these 
conclusions: | "Admitted because of recent weakness. Dizziness and 
near syncopal episodes for about 8 days.” Shall I read the whole thing? 
A. Whatever you want. 

Q. Did you make those entries and those findings based on the his- 
tory? A. Yes, sir. 

Q. (Reading) “About six weeks ago, patient presented herself at 
the office with failing vision, primarily. Examination revealed diabetic 
retinoscopy -- am I pronouncing that correctly? A. Yes, sir. 

Q. (Reading) "and neuropathy.” Now, what is diabetic retinoscopy 
and diabetic neuropathy? A. Diabetic retinoscopy is the eye compli- 
cations of diabetes, [70] and diabetic neuropathy is the nerve complica- 
tions of diabetes. 

Q. (Reading) "Subsequent evaluation showed the presence of dia- 
betic -- what are those next two words? A. Intercapillary and glomer- 
ulosclerosis, with persistent proteinuria. 

Q. Now, will you tell us what the sentence means that was just 
read: "Subsequent evaluation showed the presence of the diabetic REN 
condition you have just read, sir? A. Those expressions indicate the 
kidney complications of diabetes, one of them. 
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Q. Now, the next sentence reads: "The patient's urine are usually 
sugar-free on -- A. -- Chlorpropramide -- that is capitalized. 

Q. What does that mean? A. That is the name of a drug that is 
used for the treatment of diabetes. 

Q. And how often was that applied, or taken? A. She was taking 
two tablets each morning. | 

Q. Then you go onto say: "But patient apparently has a high 
renal threshold for glucose." Is that right? Am I reading it correctly? 
A. Yes, sir. | 

Q. What does that mean? [71] A. That means that her blood 
sugar level may be elevated and her urine be free of sugar, | the situa- 
tion we remarked about earlier. 

Q. Yes. Then, would you read what follows and tell us what it 
means? A. (Reading) "Patient received Vitamin B 12, 1,000 micro- 
grams, weekly, in an attempt to improve the neuropathy." That means 
I was administering that injection in my office each week in an attempt 


to improve the nerve involvement for diabetes. 


Q. Then, in the next sentence, you have something written which I 
would like you to read and explain. A. (Reading) "Patient has been on 
ferrous sulfate for modest anemia, but, last night, it was 29, which 
may account for her current symptoms." | 

Q. What did you mean by that and what is the significance of the 
count of 29 with reference to what you have written down? A. It means 
that this represents some increase in anemia, as opposed to my orig- 
inal observation, in spite of the fact that she had been treated with 
iron. And I make a comment after that that the anemia is probably on 
the basis of the neuropathy which means it is associated with the kid- 
ney disease, too often, hand in hand. | 

[72] Q. Did you then note or record her blood pressure and 
pulse? A. Yes, sir. 

Q. What was her blood pressure? A. 160 over 100, and her pulse 
was 96. 
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Q. Would you describe whether that is normal, or what? A. 
Slightly elevated. The bottom number is, and the top number is the 
borderline vale. 

Q. What else did you note on this record and observe about this 
lady as of March 24, 1962? A. That her chest was clear; her heart 
was normal, except for a slightly increased heart rate; her bowel was 
filled with fetal material when I examined her abdomen. I concluded 
she had diabetes mellitus with high kidney and nerve complications, but 
not in those words. 

Q. Now, could you tell me approximately what time of the day, if 
you are able to, that this examination was made, and the entry on the 
hospital records were made? A. Both, likely, between 8:00 and 8:30 
in the morning. 

Q. In the morning? A. Yes, Sir. 

Q. That would be the morning of March 24, 1962? A. Yes, sir. 

Q. And, of course, that would be approximately two days [73] 
before this injury was involved? A. Yes, sir. 

Q. Now, let me ask you something about anemia. What is it? A. 
Anemia is that abnormal! state that is reflected in a person with lesser 
than normal limits of circulating blood. 

Q. Among the symptoms of anemia, is it fair to say that syncopal 
episodes could be included? A. Yes, sir. 

xan 
(77) Q. Dr. Hurwitz, let me go back for one moment. When I 
was interrogating you about three of the pages, you said you thought 
they had been made up by you and signed by you after the injury had 
occurred. Do you remember referring to those, and you came to that 
conclusion because they were dated on March 26? A. Yes, sir. 

Q. I ask you to again look at the hospital record. In your state- 
ment, you said March 26, but on the second page of those three pages, 
would this be of any help to you in determining what the facts might be 
that you refer to the head of the plaintiff, Mrs. Butler, as to the condi- 
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tion of her head, and you say "Negative," which I assume as negative 
for any abnormalities. A. I will be glad to explain that. i is custo- 
mary in the hospital when a private physician admits a patient to the 
hospital, under his private care, he is obliged to put an adrhission note 
in which he indicates the reason for hospitalization and pertinent fea- 
tures of the examination, and gives some idea of why she is there. 

It is customary, also, that within 48 hours from the time of admis- 
sion, the hospital intern, or resident, will [78] complete a history and 
physical on the chart on those three pages in question. | 

Two days later when it was not done, then I could no longer allow 
the record to be incomplete, and I completed it, myself. | 

In general, and as I Say is usual, the admission note and progress 
notes, orders by the physician, are his initial obligation, and the his- 
tory and physical by the intern or resident on the floor. If, ‘however, 
for one reason or another, that is incomplete, you complete it usually 
within 48 hours, or, sometimes, even less, and the private physician 
will go ahead and complete that record, itself, which I did. 

Q. So that you completed it, it is your recollection, nevertheless, 
compensating the fact there is reported there certain statements. A. 
Yes. What I did was to record and when I wrote down about her face, I 
recorded her face as it was on admission. Of course, there are many 
times when the physician will discharge the patient from the hospital, 
and there may be some laboratory reports that are still outstanding, 
so rather than write a discharge summary at the time the patient is 
discharged, which will be an inadequate summary, he may wait a week, 
or two weeks, until the results are in, and then ona Sunday morning, 
or what have you, he may stop back at the hospital [79] and date it that 
Sunday morning, and write the discharge summary, but the patient may 
not be alive a week or two weeks later, however, his discharge sum- 
mary will be as of the date he is discharged, but you don't date it as of 
the date you write it, and that is my policy. 
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Certainly, that evening, she had abnormal findings in the face, but 
I was trying to fill in a document that was not yet completed. 

Q. In other words, what you filled in on March 26, you really were 
filling it in as of March 26, but dating it back -- you didn't date it 
back, but you were treating it as of March 23. A. I didn't date it back 
the history and physical, no. 

Q. And as I understand it, that was a record which, ordinarily and 
routinely, is done by the resident, or someone on the staff of the Wash- 
ington Hospital Center, is that so? A. That is usually true. 

Q. And then, when it wasn't done, and three days had elapsed, you 
had completed it? A. Yes. 

Q. Is there anything to indicate that any record was made in the 
way of diagnosis by anybody on the hospital staff prior to March 26, 
notwithstanding the routine procedure that you usually do that? 

[80] THE COURT: I have lost you, sir. Are you asking him 
whether it is routinely done? 

x_** 

MR. SCHWARTZ: Well, that is what is usually done, or what I 
understood him to say was that the matter is routinely done by mem- 
bers of the hospital staff which is to write in the chief complaint, the 
history of the present illness, the family history, the past history, the 
social history, and to make an examimtion from head to foot, the gen- 
eral appearance, the abnormal findings, as well as the normal findings, 
the impression of her reason for being admitted, and all of those things 
are included, routinely, by a member of the hospital staff when the 
patient comes in, or soon thereafter. 

And in this instance, it wasn't done, and when you found out it 
wasn't done some three days later, or approximately that, you actually 
completed it, yourself? AmI right ? 

THE WITNESS: Yes. 

BY MR. SCHWARTZ: 
Q. Now, Doctor, when did you first see this patient after she was 
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[81] injured in the face by and what transpired in the X-ray cis 
ment? A. The same day. 
Q. At about what time? A. As I recall, I was notified in the late 
afternoon, and I saw the patient in the early evening. 
Q. Late afternoon would be about what time? A. I don't remem- 
ber for sure; perhaps 4:00 o'clock, or 5:00. 
Q. Assuming this happened at 10:00 o'clock, was there any way to 
reach you at your office, between the late afternoon when you finally 
learned about it, to reach you at your office? A. Iam in my office 
all day. I don't recall whether there were any special circumstances 
on that day. If Iam there at 5:00, I have been there all day, ordinarily. 
Q. And if you are not there, there is someone there to answer 
your phone? A. My associate, yes. | 
Q. And you are associated with the two doctors we just mentioned, 
Drs. Wexler and Dr. Holtzman? A. Yes. 
Q. Now, when you arrived at the hospital, about what time was 


that on that day? Would the hospital record reveal [82] it? A. I don't 
know. Iarrived, perhaps, at 6:30 or 7:00 I know it was aE evening. 
I left my office and went to the hospital. 


Q. Iask you to look on the progress notes from the hospital rec- 
ord under date of March 26, and ask you if there is an entry in your 
handwriting, signed by you and timed? A. Yes. | 

Q. What is the time indicated there? A. 8:00p.m. 

Q. Would that denote the approximate time of your visit to the 
hospital? A. Yes. It is probably the notes after I had made my visit, 
so I had been there sometime. 

THE COURT: Meaning by that, prior to 8:00? 

THE WITNESS: Prior to 8:00, sir. When I sat down to write the 
note, I looked at the time and the date. 

BY MR. SCHWARTZ: 

Q. Now, when you were there at approximately that time, did you 
have occasion to see Mr. Butler, the patient's husband? A, I think so. 

| 
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Q. Do you know where you saw him? A. I don't remember for 
sure. It probably was in the vicinity of the patient’s room. 


[83] Q. 'And did you have any conversation with him out in the 
hall? Answer yes or no. A. I don't remember for sure. I suspect 
if I saw him, I talked to him. I don't recall the details. 

Q. And what was said, you don't recall? A. Well, I have some 
ideas about what I said, or the context of what I indicated, and I will be 
glad to tell you that if you want it. 

Q. Now,! when you saw the patient, which I assume was before you 
saw Mr. Butler -- A. -- I may have seen him on the way in. I don't 
remember. , 

-_* x 

Q. What was Mrs.Butler's condition? A. Well, the patient had 
some discoloration and swelling over the left cheek. She was, other- 
wise, alert, oriented, cooperative, coherent, and her usual pleasant 
self. 

Q. You say “her usual pleasant self." She was a woman who was, 
ordinarily, pleasant? A. That's right. 

Q. And was there any swelling on her face? A. Yes; the left 
cheek. 

[84] Q. Had you had an opportunity to see the X-rays on the X- 
ray reports of the face? A. I was notified of the report. 

Q. What what did they show? A. A fracture of the zygoma, the 
cheekbone, on the left. 

Q. Now, did you examine her in connection with that, her face, or 
mouth, or her head? A. Yes. 

Q. What type of examination did you make? What did you observe 
about her condition? A. It was in two parts. I examined her gently to 
make sure there was no evidence of serious constitutional problem and 
locally, to see what the nature of the facial injury was. As I have indi- 
cated, it was swelling and discoloration, and I had already known what 
the X-rays had shown. 
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Q. What was her ability with reference to the movement of her 
mouth? A. I don't remember exactly. I can imagine, but that is not, 
pertinent, I suppose. 

Q. Well, without imagining, would you have known had ee looked 
at the chart? A. You mean at my notes? 

Q. No. When you came in, you saw the hospital chart, did you 

not? [85] A. Yes. | 

Q. And those are made up to assist you in your evaluation of your 
patient's condition, are they not? A. Yes. | 

Q. What did you learn from the examination of the chart concern- 
ing that patient's condition? A. The notes had been entered in the 
progress notes by an X-ray resident prior to my arriving. | 

Q. And? A. And there was some indication and history of it. 

Q. What did that indicate to you? Was it confirmed by your 
examination? A. Well, his notes indicate that the patient had fallen 
and that the earlier examination was negative, but then she developed 
some discoloration in the face, and although they had X-rayed her 
skull, that X-rays of the facial bones should be obtained. However, by 
the time I was notified, these X-rays had been done, even prior to my 
being notified, and when the call was placed to me, there was indication 
that a facial fracture had been found. 


“ee | 


Q. The earlier report from the X-ray resident was that [86] there 
was no fracture in the face, is that right? A. I don't think he said 
that. The note is there and I know only what it says. Since the phone 
call to me later indicated a more complete story that the patient fell 
while being X-rayed, and while the initial examination was negative, 
the patient developed an area with fluid, discoloration of the face, and 
we already have the skull film, and we should also get routine facial 
bones today. Apparently, that note was made, perhaps, shortly after 
the fall. I don't know, because when I was notified, the facial bone 
study had already been done, and the next note is my own. 


ee 
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Q. Now, what is meant by developing the ethmoidic os -- what- 
ever that means? [87] A. Os is an abbreviation, for a Latin expres- 
sion, meaning the left eye, and beneath the left eye, in this case, there 
was a bluish discoloration of the cheek beneath the left eye. 

Q. And what is meant by "tenderness of the infraorbital region," 
as well? A. Tenderness to feeling in that area. 

Q. And that is what area on your face? A. Beneath the left eye, 


sir. 
THE COURT: Is that where the fracture was, sir? 
THE WITNESS: Yes, sir. 
BY MR. SCHWARTZ: 

Q. Now, did you again see her after that? A. Yes, sir. 

Q. Before you saw her the second time after this accident, did 
you find out what, if anything, was being done or going to be done for 
this fracture of her face? A. Yes, sir. 

Q. What did you find out was going to be done? A. I found out 
when I was notified of the X-ray findings, and by phone that evening, 
that one of the private physicians on the staff of the Washington Hos- 
pital Center, Dr. Louis Bella, would be called in by either hospital or 
X-ray with my consent to see the patient, and do what has to be done, 
if anything, if I was satisfied with this particular doctor. 

[88] I was indicated to me that there would be no charge asso- 
ciated with his presence and care. 

That night, when I was there, Dr. Balla was also there, and we con- 
sulted together with the patient and, of course, while Mr. Butler may or 
may not have been in the room, certainly Mrs. Butler did know that Dr. 
Balla was a physician; that I knew prior to this, or, at least, was aware 
how well I knew him, or aware of his reputation, and I knew he was a 
satisfactory physician and certainly suitable to me for my patient, and 
Mrs. Butler was susceptible to the idea that he consult with me as to 
the face fracture and do what has to be done. 
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Q. Now, besides that consultation, was anything else done that 

evening by this doctor -- what did you say his name was ? A. Dr. 

Louis Balla -- B-a-l-l-a. I think he wrote his consultation note, and 

if he did anything, it might be to leave some orders for the patient, but 
I don't recall doing anything of a manipulative nature, or operative pro- 
cedure. 

Q. Now, did there come a time that an operative procedure was 
followed? A. Yes. 

Q. And when was that? A. The following day. 

[89] @. That would have been March 27? A. Yes. | 

Q. Will you tell us anything you did? A. Dr. Balla placed her 
under local anesthesia, as both of our judgments were that Mrs. But- 
ler's general situation was such that we felt that the procedure of least 
magnitude which can repair this satisfactorily is the best one in trying 
to replace the fragments to a norma! position. And, for that matter, 
from his operative notes, he attempted then and did what he thought was 
just that, and we returned her to the ward in a satisfactory condition. 

Q. And under a local anesthetic, you mean by that she was not put 
asleep? A. That is my recollection. 

Q. Was there an opening in the face during the course lof that op- 
eration? A. I wasn't present, sir. | 

Q. Do the records show anything of that sort? A. Let’ s look. 

MR. LASKEY: I would object to this as not being within the scope 
of the agreement for which this doctor was admitted. It is an operative 
report by the surgeon who did it. | 

THE COURT: Reframe the question. | 

[90] BY MR. SCHWARTZ: 

Q. In this type of operation that was done, were incisions made? 
A. Dr. Balla indicates that small stab wound incisions were made. 
They were very small. | 

THE COURT: Does that answer your question? 

MR. SCHWARTZ: Yes, sir. 


BY MR. SCHWARTZ: 

Q. How many were made? A. He doesn't say. 

Q. Does this type of operation involve any bleeding? A. I will be 
glad to tell you Iam not a surgeon, sir. I don't operate, ordinarily. 

Q. If you don't know, there is no other way of knowing. A. Well, 
I do know any time an incision is made. 

MR. CASEY: I would be happy if the Doctor wants to refer to the 
last sentence of the operative notes. 

THE WITNESS: (Reading) "Bleeding was minimal, and the two 
small stab wounds were covered with small bandaids and the patient 
was returned to the ward in satisfactory condition.” 

BY MR. SCHWARTZ: 

Q. When you saw the patient the following day -- did you see her 
the following day after the operation? [91] A. I don't know. 

Q. When did you next see her? A. I don't know, and I'll tell you 
why. In my office, as you noticed, I have two associates. Some days, 
we will aternate. We see our patients jointly, and one of us may see 
a patient one day, and the other, the next, confirming with the patient's 
care. 

My next progress note is on 3/29/62. There is a progress note on 
the 27th and 28th by Dr. Balla which covers the current problem, and 
since there was nothing new from the medical point of view, I may not 
have entered a note, but Iam sure, either myself, or my associate, saw 
her each day. 

There may be another way to tell by looking at the order sheets if 
I wrote some orders, and they will indicate whether I was personally 
present. Do you want me to find that out? 

Q. Yes, if you could tell us. A. On the 27th, I see a note by Dr. 
Wechsler. 

Q. He sawher? A. He saw her. 

Q. Would this be,more or less, usual, or commonly followed by 
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doctors who have associates? A. Yes, for those men who see their 
patients, jointly, and particularly those men who share office space. 
On the 28th, [92] Dr. Holtzman was there, and on the 29th; I was there. 
Q. Now, besides the injury to her face, were there any other in- 
juries to any other part of her body that became manifest during her 
hospital stay that were brought to your attention, or indicated by the 
record, or by any members of your firm, or office? A. Well, Iseea 
note by me on the 29th. It is, actually, on the 30th. It indicates that the 
patient has been having some aching, generalized aching in her arms 
and legs, but she had had that prior to mentioning it, at least, to us or 
my associates, and there is no note on it, but I made a note that I felt 
this was relative to the fall; that she probably bruised some muscles 
and, on the following day, that was gone. She felt better. 
Q. What date was the following day? A. 4/1. I saw her on 3/29, 
3/30 and 4/1. 


Q. Did you see her on April 3, or was she in your oftice on April 


3? A. Yes; Dr. Holtzman. 

Q. What was her condition then? A. She indicated she was having 
some pain in her forearm since the fall from X-ray, and he wanted her 
to have an X-ray of the cervical spine,which is the spine of the neck. 

Q. I now ask you to look at the page where you referred [95] to the 
visit of your associate, Dr. Holtzman, to this lady on April 3 when there 
was pain in both arms from the fall, and at the bottom of that page there 
appears to be an entry that seems to be dated May 13, 1962. Would that 
be correct, or am I misleading you? A. It probably is correct. 

Q. She was, no longer, in the hospital on May 13, was she? A. 
That's right. This is the instance I indicated to you. Sometimes, the 
final discharge summary is done at a later date. It is simply a sum- 
mary of what has happened in the hospital, and since it has no bearing 
on the immediate care of the patient, it is a completion of the records 
at this time which is, more or less, convenient to the physician. 

Q. And that entry was based on your knowledge of her condition, 
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and based on your examination of Mrs. Butler, the entry which was 
made on May 13? A. Yes. 

Q. And that, too, gave reference to her condition as being diabetic 
and that she was admitted to the Washington Hospital Center with a 
syncopal episode, is that right? A. No, it is not right. That is what it 
says, but it is incorrect. It is not syncopal. As I indicated earlier, she 
had semi-syncopal episodes, and they were not fainting [94] spells. I 
wrote this as of a later date, and it is not proper. 

Q. At any rate, you wrote it as her having had syncopal episodes ? 
A. Right. 

Q. But you now want us to understand that that is not correct? A. 
Well, the statement is not correct that says she was admitted with syn- 
copal episodes. But, I know, otherwise, and I indicated otherwise when 
she was admitted, putting the entry in on May 13 which is phrased that 
way, and it is not true. 

Q. Now, at another point you said that she had, I believe, near 
blackouts, is that right -- near blackout spells? A. I don't use that 
expression unless I am quoting the patient, which Iwas. That is in 
quotes, near’ blackout." That is on the chief complaint on the history 
and physical when it was performed. 

Q. That was her complaint that was given to you from the patient, 
herself, at or before the time of her admission -- dizziness and near 
blackout spelis two weeks prior to the time she was admitted? A. 
That's right. 

Q. And when you made the entry on the hospital records, you put 
down that she had -- she was admitted because of weakness, (95] re- 
cent weakness, dizziness, and near syncopal episodes, is that right? 
A. Right. 

Q. Now, by "near syncopal episodes," would you tell us what you 
meant? A. The same sensation that we mentioned before, the sensa- 
tion of lightheadedness, wooziness, as we know it, the sensation of be- 
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coming momentarily faint, but not actually collapsing, or losing con- 
sciousness. | 
Q. You previously said that a syncopal episode would Be a loss of 
consciousness, or fainting? A. That's right. 
Q. And "near" would be something short of doing that? A. Right. 
That is an expression of ''semi-syncopal" which I use in the same way. 
Q. So when you indicate that she was brought into the hospital with 
a "near syncopal episode," that was intending to convey the) idea that 
she had had an experience which was just short of either loss of con- 
sciousness or a fainting spell? A. It means she had a lightheaded, or 
dizzy spell. | 
Q. Now, there came a time when she was discharged from the 
hospital -- right? A. That's right. 
Q. And at the time she was discharged from the hospital, [96] was 
she well? A. No, sir. 
Q. Let's take, first, the condition with reference to her jaw, or 
face, where the fracture had occurred, and the condition with reference 
to her forearms and legs where it was indicated there was some rela- 
tion to the accident. What was her condition when she was discharged 
with reference to her forearms and legs -- forearms, first? A. Look- 
ing back on these notes, I see that it was one of my associates that dis- 
charged the patient, but as best I can recall, the pains in her forearms 
were not a problem. 
Q. You say they were not problems. You mean they were not the 
subject of serious concern, or do you mean by that that she was still 
having difficulty with her forearms? A. As I recall, if she had any dif- 
ficulty, it was minor. 
Q. Now, how about her legs? Had that cleared up, or|was she 
still having difficulty? A. Had what cleared up? 
Q. And how about her face? We didn't get your point. A. I said, 
"Had what cleared up?" | 
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Q. You said something about her legs -- pain in her legs that you 
said, or your associate had indicated was related to the accident. Per- 
haps, I misunderstood you. A. He indicated pain in the forearms. I 
had indicated [97] that she was having aching in the legs and arms 
again, and she felt better the next day, and indicated to him she had 
some pain in her forearms and it was free, but she said nothing about 
legs. 

Q. What was the condition in her legs on the date of her discharge 
from the Washington Hospital Center? A. Poor. The condition of her 
legs was poor because her legs had not been well since I saw her. She 
has neuritis of her legs, and she had some weakness in her legs and 
irration of the nerves. This condition did not improve, as is commonly 
the case. 

Q. Now, that condition existed before the accident -- right? A. 
Yes. 

Q. Did the accident aggravate that condition in any way? A. No. 

Q. Was the condition in the arms related to the diabetes, or to the 
accident? A. What condition? 

Q. You mentioned the forearms on April 3. A. You mean the dis- 
comfort that formed? I think the discomfort that she indicated to my 
associate at that time was probably related to the fall. 

Q. To the fall. Is that what you said? [98] A. Probably. 

Q. Now, with reference to the fracture in her face, what was that 
condition on April 5 when she was discharged from the Washington Hos- 
pital Center? A. As best I can recall, it was certainly not grossly dis- 
formed, but Iam sure the left cheek was not normal. If I remember, I 
think it was slightly swollen, but other than that, it was not. 

Q. Did she have any difficulty in opening her mouth and masticat- 
ing her food and eating? A. I don't remember that. 

Q. Doesn't the hospital record reveal something on that subject 
that would refresh your recollection? A. If it does. Maybe I can find 
it. The patient was able to eat, certainly. I know that. Here's a note 
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by Dr. Balla on April 3 in which he indicates: "There is some remain- 
ing problem of opening the mouth wide which is due to the depression 
of the zygomatic arch on the left side which, sia cont not be 
corrected perfectly under local anesthesia." 

Q. Where is that? A. That is on the consultation sheet by Dr. 
Balla. | 
Q. In other words, on April 3, do you recall that Shiels is some 
remaining problem of opening the mouth which is due to the depression 
of the zygomatic arch? [99] A. No, no. You didn't read it right. 

Q. Ididn't? A. (Reading) "There is some remaining problem of 
opening the mouth wide which is due to the depression af the zygomatic 
arch ***" 

Q. I left out the word about opening the mouth wide. \A. You left 
out the word "wide." | 

Q. Now, what was her condition with reference to her ability to 
open her mouth wide, other than that, when she left the hospital? A. I 
can add nothing to that that Dr. Balla said. I don't remember anything 
that would be more informative than his notes. 

Q. Is that your recollection, or don't you have any recollection? 
A. No, I don't have a good recollection, because, certainly, it was not 
a symptom that she reported to me as being a problem in eating, or 
speaking somewhere. 

Q. Now, when did you next see her after you siecnted her from 
the hospital? A. May 3, 1962. No, that's wrong. April 25. Iam 
sorry. | 

Q. She was discharged on April 5 or April 6? A. I think it was 
April 6. 

[100] Q. So she was discharged on April6? A. Yes, sir. 

Q. When did you see her again after that? A. April 25. 

Q. Where did you see her? A. At the patient's home. 

Q. Where was she when you saw her at her home? A. In bed. 


128 


Q. There was no visit in between? A. No visit in between. There 
had been phone conversations, Iam sure, but I don't remember the 
frequency, or the exact nature of them. 

Q. Do you know from the period she returned home on April 6, 
and you saw her on April 25, you said, whether she was confined to 
her bed? A. I'know that she was becoming more confined to her bed 
in that interim which is the reason I went to the house. 

Q@. And when you saw her, what was her condition then on April 
25? A. Mrs. Butler was in no acute distress. She was lying quietly, 
cooperative. and friendly, but she was lacking in strength, generally, 
and in her limbs. My examination at that time indicated that her dia- 
betic neuritis had progressed and that she was in need of further hos- 
pital care. 

[101] Q. Now, at that time, before sending her to the hospital, 
what was the condition of her fracture and of the jaw matter? A. I 
don't remember, sir. 


Q. Could she open it wide then? A. I don't remember. I don't 
think she had any complaint to me about that at that time at all. I don't 
remember that being a part of her discussion during our visit. 


-_* * 


Q. My question which Iam now going to ask you about, Doctor, is 
when you hospitalized her, or told her to be hospitalized in the Wash- 
ington Hospital Center on April 22 -- A. --No,no. I didn't tell her 
to be hospitalized at the Washington Hospital Center on April 22. 

Q. I didn’t mean Washington Hospital Center, but the D.C. Gen- 
eral Hospital,'I should have said. A. That is not exactly the way it 
happened, but that is -- 

Q. -- Well, I would rather you tell me the way it happened. I 
don't want any misstatement. A. I think Mr. Butler said it properly. 
That night I [102] was at the home and Mr. Butler was there, and I 
examined his wife. I indicated that her diabetes was becoming more 
progressive which he knew from the time I put her in the Washington 
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Hospital Center the first time, and that things had takena turn, and that, 
generally, she was not feeling well. 
I talked to the family -- well, Mr. Butler -- I spoke to the daughter 
by phone, periodically -- and I indicated what facilities there) were 
available, private hospitalization and non-private hospitalization. 

Mr. and Mrs. Butler indicated to me that their funds and whatever 
hospitalization policies they may have would not permit the patient to 
be hospitalized in a private way at any of the hospitals as a private 
patient. 

I indicated to the defendant that the patient needed hogpilatizétinn; 
and I felt that the D.C. General Hospital would serve this purpose sat- 
isfactorily, and that I would be glad to call and indicate to the admitting 
people what the situation was and do everything I couldto arrange a bed 
for her. 

Q. Did you do that? A. Yes, sir. | 

Q. When was she admitted to that hospital? Do you know? A. 
Not exactly. 

[103] Q. Did you ever attend her at that hospital? A. Ina sense. 
I teach at the D.C. General Hospital. Iam on the staff of the George 
Washington University, School of Medicine, and, at that time, I was 
seeing patients in consultation at the D.C. General Hospital, weekly, 
in endocrinology, which includes diabetes. 

After having had Mrs. Butler admitted to the hospital, I made 
everything that I had known available to the physicians who would now 
assume her care. I saw Mrs. Butler on a number of occasions on each 
of which, I went over the current problems with the Residents on serv- 
ice, and I took another physician in to see Mrs. Butler, an individual in 
this city who is known for his work in diabetes and endocrinology and 
in his presence, we reviewed the case together to see if he had some 
idea that could help this unfortunate individual, and I understand ata 
later date, I believe, there was a consultant in, from the National Insti- 
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tute of Health, who could not contribute anything other than that which 
was being done and suggested by myself and the other physician who 
had made consultation visits to the hospital. 

Q. Now, I believe you said, Doctor, that the history of Mrs. Butler 
at D.C. General Hospital, under your direction, was provided to that 
hospital? A. Well, I don't know whether it was provided in writing. 
[104] I discussed it with the Resident in Charge and the nature of the 
case and the nature of the problem. 

Q. Well, did you provide this history when she was admitted to 
the D.C. General Hospital that she had been treated, among other 
things, for a fractured jaw and also given blood transfusions, iron and 
B-12? A. Idon't know. They may have gotten that from the patient, 
but that is what happened. She had a blood transfusion at the Washing- 
ton Hospital Center. She did receive jron and she did receive B-12. 


** * 


{105] Q. I want to ask you at this time one more question before 


we recess and that is this: Mrs. Butler was discharged from the Wash- 
ington Hospital Center as being unimproved. Did you give them that 
history? A. What was the last question? 

Q. That Mrs. Butler was discharged. A. Discharged from the 
Washington Hospital Center? 

Q. As unimproved. A. Does it say that on the Washington Hospi- 
tal Center card? 

Q. Yes; on this record, here (indicating). A. Wait a minute. That 
is the D.C. General. 

Q. That is from the D.C. General Hospital. A. I don't know 
whether that came from me or not. I wouldn't say that ina dogmatic 
fashion. In some ways, she was better. In other ways, she was deter- 
iorating. 


se 
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[113] DR. GILBERT E. HURWITZ 


resumed the witness stand and, having been previously duly sworn, was 
examined and testified further as follows: 


DIRECT EXAMINATION (Continued) 


BY MR. SCHWARTZ: 

Q. Doctor, there came a time, as I understand it, during the pe- 
riod that Mrs.Butler was in the Washington Hospital [114] Center that 
you deemed it desirable for her to have a certain type of X-ray, a type 
of X-ray which has been mentioned by name as being an intravenous 
pyelogram. A. Yes, sir. 

Q. And how was your desire that she have that type of X-ray ex- 
pressed, and to whom and how? A. It was expressed as written in- 
structions on the routine order sheet to the nurse. | 

Q. Could you look at the hospital records and find for \me the place 
where you indicated your instructions with respect to the taking of the 
intravenous pyelogram? A. (Perusing the record.) Here it is. 

Q. Now, you have shown me, under the heading, “Orders and phy- 
sician's signature," provided on the printed form of the Washington 
Hospital Center: 

Important. Attending physician, please note: 

Unless otherwise specified, all orders written for the following 
items will automatically terminate in 48 hours: Narcotics, antibiotics, 
vitamin preparations, hormones, all intravenous fluids, including blood 
transfusion. 

Then it goes on to Say, printed, 

Authorization given for dispensing by generic [115] name unless 
the trade name prescribed is followed by the ria mafacturen's name. 

On the chart, where you pointed, appears, on the fifth line, I think, 
No. 5, starting with No. 1, on the date of March 24: 

Soap suds enema today. 
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And then there is something -- is that in your handwriting? A. 
The black is. 

Q. Afterwards appears something written in red which says, 
Noted,” -- would that be the nurse's notation? A. Yes, sir. 

Q. Then the next item that you gave in the way of instructions was 
what -- No. 2. A. Pericolace capsule, a laxative. 

Q. And there is alsoa notation, is there not, by the nurse, after 
that? A. Yes. 

Q. And then, Item 3, is something else written -- is that in your 
handwriting? A. Blood creatinine. 

Q. What is that for? A. That is a blood test for a kidney function. 

{116] Q. And in handwriting, "REQ,” which means what? A. 
Probably requested. 

x*_* * 
A. Probably requested -- means the nurse requested that the tests be 
done. 

Q. And No. 4is PSP. A. The nurse wrote, after "Dye requested," 
PSP, which is the special kidney test which requires that dye be in- 
jected into the patient. It is not an X-ray examination. 

Q. And the notation is in red, which is indicative of the fact that 
the nurse requested it? A. Yes. 

Q. Now, I notice then the next item is No. 5, "Scheduled forIVP." 

And that is the X-ray procedure that we have been talking about ? 
A. Yes, sir. 

Q. And that is in your handwriting? A. Yes, sir. 

Q. And then, opposite that, or after that, is written in pen and ink, 
in red -- your instructions are written in black ink -- written in red, 
"Noted"? [117] A. Yes, sir. 

Q. Who put that in? A. The nurse. 

Q. Now, there are some names also in red. Would they be names 
of nurses who took those instructions? A. One is the name of the 
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nurse, the other the cardex, which means that has been filed with the 
nurse on her record, which is called the cardex. 

Q. Isee. And the nurse's name? A. Looks like Mrs. Gatling. 

Q. Now, so that the jury can see what we are talking a -- 

- MR. SCHWARTZ: Your Honor, may I exhibit this particular part 
of this record to the jury? | 

THE COURT: You may exhibit it, or would it be just as: well to 
read it, sir? 

MR. SCHWARTZ: Well, they know what it is because it is been 
read by the witness, in effect, but I wanted them to see how it is car- 
ried on the form. | 

THE COURT: All right, sir. | 

(Thereupon, the exhibit was shown to the jury. ) 

MR. SCHWARTZ: My finger is on the form opposite No. ls. Can 
you all see it? | 

[118] (The jurors nodded affirmatively.) | 

BY MR. SCHWARTZ: | 

Q. Now, is that the procedure that the doctor takes or is there 
any other procedure for you to take when you order an intravenous 
pyelogram? A. That is the customary procedure. | 

Q. All right. Now, there has been some testimony shot the use 
of a form which has been identified as Plaintiff's Exhibit 6. 

And you will recall about this form, how it was provided? A. Yes. 

Q. And sent down to X-ray? A. Yes. | 

Q. Do you fill out this form? A. The nurse fills out this form. 

Q. The particular form, if such a form was filled out for Mrs. 
Butler, was it filled out by you? A. Not to my recollection, 

Q. The procedure is for the nurse to fill it out? A. Yes, sir. 

Q. And on the form, as printed? 

History-Summary for this examination very [119] essential (indi- 
cating the exhibit). | 
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Who provides the information? Who fills in the information that 
goes on that requisition form? A. Well, the requisition is filled out by 
the nurse from information presumably gleaned from the chart. 

THE COURT: “From the chart," meaning what, sir? 

THE WITNESS: The hospital record. 

THE COURT: Is that the one you were just dealing with, sir? 

THE WITNESS: Yes. 

BY MR. SCHWARTZ: 

Q. That would be the one referred to, marked as Plaintiff's 5 in 
evidence? A. Yes, Sir. 

Q. Now, I believe you testified from the chart, and also I think you 
appended to the chart that you had recorded in the chart as of March 24 
that Mrs. Butler was admitted to the hospital because of recent weak- 
ness, dizziness, and near syncopal episodes for about eight days, and 
you also, I believe, testified that the provisional or working diagnosis 


for which she was admitted was diabetes mellitus with complications ? 


A. Yes, sir. 

{120} Q. ‘The weakness which had preceded her hospital admis- 
sion for about eight days, the dizziness and the near syncopal episodes, 
are those the things that are indicative or symptoms of diabetes melli- 
tus? A. And its complications. 

Q. Yes, sir. Now, the intravenous pyelogram which you say is 
designed for study of the kidneys -- A. Yes, sir. 

Q. -- can you tell us a little more about that, how is it designed, 
and what does it accomplish? A. An intravenous pyelogram is an X- 
ray examination performed by first the injection of a dye substance 
into the veins, which is removed from the blood stream by the kidneys, 
and excreted by the kidneys into the bladder, and subsequently into the 
urine. 

During the time the dye is retained in the kidneys, when X-ray 
films are taken, details of the kidney structure can be seen on the X- 
ray and details of the remaining urinary tract can be seen as well. 
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In this instance, the test was performed because there were indi- 
cations that this patient may have kidney disease, either complicating 
diabetes or as a separate entity, making the diabetes and its complica- 
tions worse, and it was [121] thought that this particular tains 
could throw light on the patient's problem. 

Q. Now, while the patient was in the hospital, and from the period 
immediately following the facial fracture, were any of the drugs that I 
am about to refer you to by reference in the bill, Plaintiff's. ‘Exhibit 3, 
required for the treatment of her condition or prescribed by you for 
the treatment of her condition independently of the facial sa es or 
fractures? A. May I look at the record? 

Q. Yes. A. (Perusing the record.) No, no. 

Q. The hospital record, you mean? A. Yes. Do you thve a copy? 

Q. Yes. Suppose you look at Plaintiff's Exhibit 5, which is the 
hospital record you just asked for, and also look at Plaintiff s Exhibit 3 
in the way of charges for drugs beginning with the date of March 26, 
1962, because I assume that everything prior to that date would be in 
relation to what you prescribed for the treatment of the ailments for 
which she was hospitalized initially. A. (Perusing the record. ) There 
are some drugs that were used in connection with the facial! fracture 
listed here. [122] Was that the question? Some of the drugs here 
were used as a consequence of the injury to the face as eee to the 
patient's basic condition. 

Q. Yes. Will you indicate which of those drugs? A. Well, without 
-- darvon, I presume, -- It is hard to be perfectly sure -- was admin- 
istered for discomfort. 

Penicillin, I think, was administered by Dr. Balla -- I would have 
to check -- to prevent any infection in the area of the facial fracture. 

The nembutal and atropine were probably given prior to the surgi- 
cal correction of the fracture. | 

Q. I didn't hear the last one you mentioned. A. Penic 
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Q. You mentioned another. A. I'm sorry. Atropine and nembutal. 

Q. Atropine and nembutal and pencillin? A. Penicillin. 

Q. How about that one (indicating)? A. No, no. That is for the 
diabetes. 

Q. Anything else? A. That's all I see here. 

Q. What is the beminal? A. A vitamin. 

[123] Q. Is that something you prescribed, or was that something 
you prescribed for her general condition? A. It probably was. 

Q. It related to her general ailments? A. Related to her gen- 
eral diabetic condition. 

Q. Now, the use of the operating room on March 27 and anesthe- 
sia on March 27, were they in relation to anything for which she was in 
the hospital in the way of ailments or diseases for which you had treat- 
ed her, or were they related to the facial fracture? A. Related to the 
facial fracture. 

Q. Now, on her admission and for a period of time she was admit- 


ted to the hospital until the morning of March 26th, did you have occa- 


sion to know whether or not this patient was moving about any -- at any 
time -- in other words, getting out of bed from time to time as she 
might require? A. Yes, sir. 

Q. After the facial fracture? 

THE COURT: Excuse me. He said, Yes." Do you mean by that 
that she was moving about ? 

THE WITNESS: I have reason to know that she was moving and out 
of bed. 

BY MR. SCHWARTZ: 

[124] Q. She was moving and out of bed after the facial fracture? 
Did she at any time get in and out of bed until she finally left the hospi- 
tal? A. Yes, sir. 

Q. When was that? A. Well, to be specific, the patient had more 
X-rays done while in the hospital, X-rays that required her coopera- 
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tion, her standing up, and time on her feet. And these were performed 
in a very satisfactory manner, and I can give you the dates of those. 
Q. Would you give me the dates when these additional X-rays were 
taken? A. The fall was on 3-26. 
Q Yes, sir. A. There was a chest X-ray on 4-2, there was a 
barium enema. | 
Q. What kind? A. A barium enema, X-ray examination of lower 
bowel also on 4-2. 
There was a re-examination of the facial bones on 3-30. 
Q. On 3-30? A. There was an X-ray examination of the neck, of 
the [125] cervical spine made on 4-3. | 
Q. That was an X-ray examination of the neck? A. Of the neck. 
There was an an X-ray examination of the upper gastro intestinal tract, 
an upper GI series, on 4-6. 
There's some indication in the record that the patient was up, al- 
though ordinarily that is not a comment that we would make each day 
unless it is something different for the patient. In other words, ifa 
patient had been bedridden for three weeks or if the patient had hada 
heart attack and not been allowed out of bed, if then the patient was 
seen rising or going to the bathroom, though, that might be noteworthy, 
but this patient wasn't felt to be. 
Q. There's nothing else you observed in the chart to indicate that 
she was out of bed? A. Well, we can look in the nurse's notes. 

On 3-27, the day after the fall, the nurse indicates that the patient 
has no complaint. | 
Q. That doesn't indicate that she was out of bed? A. Well, no, 
except that if she had been out of bed -- now can't get out of bed -- you 
would think she might say it, "Can't get out of bed this morning." Which 
would probably be a real complaint. 

Q. Was that March 27th entry of no complaint before the [126]sur- 
gery was performed or was that after? What time? A. That was 
before. 
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Q. Before she was even operated on after the fracture? It hadn't 
been evaluated, yet? A. That's right, sir, 3-28, a note "Patient was 
out of bed sitting in chair.” 

Q. 3-28? A. Complete bed bath administered, back care given. 
Patient was out of bed -- "OOB” -- those are nurses’ abbreviations 
for “out of bed.” 

Q. That would be on March 28th? A. Yes, sir. 

Q. And that was when she got her bed bath, so to speak? A. She 
got a bed bath which she gave herself. 

Q. Was that a bath in bed? A. It means washing up in bed. 

Q. In bed, not away from the bed, out of bed? A. No. 

Q. Not in the bath tub? A. As opposed to a tub or shower, yes. 

“Later that day out of bed, to the bathroom, back to bed, made 
comfortable, no complaints offered.” 

On 4-2, another indication that the patient was out [127] of bed to 
the bathroom. 

4-3, "Out of bed, no ill effects." 

Q. Out of bed for what? A. With no ill effects. 

Q. Out of bed with no ill effects? A. With no ill effects. 

4-5, out of bed with no ill effects, sitting upin chair talking to visit- 
ors. No complaints. 

Other notes in here about her going to X-ray, which don't -- 

Q. Now, her trips to the X-ray, do you know whether they were by 
walking or by wheelchair? A. I don't know for sure. I don't know for 
sure, namely, I didn't see it. I know what is usually the case. 

Q. What is the procedure? A. To go by wheelchair or stretcher. 

Q. And you don't know which method was used? A. I don't recall 
at this time. 

Q. Or whether it was by stretcher? A. No, sir. 

Q. Now, let's go back to the X-ray re-examination of the patient, 
the X-ray on' March 30th, that was X-ray treatment that was required 
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as a result of this accident or injury for [128] this fracture, this facial 
fracture? A. Yes, yes. 

Q. The chest X-ray on April 2, wasn't that as the result of pain 
following her fall and unrelated to anything for which she was admit- 
ted? A. I wouldn't think so. This patient had not had a chest X-ray 
since she was in the hospital, and it is customary, even in many patients 
who do not have serious illness, to get routine chest X-rays|in the hos- 
pital. And that is the only one she's had, so unless I check that further 

Q. Will you look in the orders and see if you ordered it, or was it 
ordered by someone else? A. The X-ray was done on what date? 

Q. This X-ray of the chest was done on April 2. A. The repeat 
X-ray of the facial bones was ordered by Dr. Balla on 3-28.) He was 
the -- | 

Q. Was ordered 3-28. Was that the same X-ray that was referred 
to by you which you said was a re-examination of the facial bones 
on March 30? A. I would presume that the X-ray on 3-30 was done in 
conjunction with the order of 3-28, because there is no other in between. 

Q. Will you tell us about the April 2 X-ray? | 

[129] While you are looking, I am also going to ask you about the 
April 3 X-ray. You might see them both at the same time. | 

Were they both ordered as a result of the fact that she was com- 
plaining about pain elsewhere about her body as a result of the fall? 
A. There is an X-ray of the cervical spine which was done in relation 
to the fall that was ordered by my associate, Dr. Holtzman. | 

Q. That was because of the fall? A. Right. According 
notes. | 

Q. How about April 2 for the chest? A. I don't see an order for 
the chest X-ray on here, unless it was telephoned, a telephone order, 
but even that should have been copied on the chart. No, no -- I correct 
that -- on the same note as the report of the barium enema, ‘barium 
enema X-ray, an X-ray of the lower bowel, on 4-1, I ordered a barium 


to the 
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enema X-ray, and on the report of that X-ray study is also indicated an 
X-ray ofthe chest, and indicates that -- I will read it -- "Preliminary 
film of the chest shows the hung to be clear and heart is within normal 
limits." Which would indicate, to me, at least, at that time that it was 
probably routine that a preliminary chest film be done [130] prior to 
this other examination. Maybe Dr. Wechsler will know more about that 
than I do. 

This is what it seems to me happened? There was no need to order 
another chest X-ray, one was done, presumably, in connection with the 
rather lengthy study of the lower bowel. 

Q. You are talking about the earlier one? A. Iam talking about 
the chest X-ray that was done the same day the barium enema X-ray 
was Gone on 4-2. 

Q. Now, were you present when any of the surgery was done by 
Dr. Balla? A. No, sir. 

Q. As to the face X-ray, I think you said you learned about it the 


late afternoon that it happened, and the next day the surgery was per- 
formed, but you were not present? A. Yes, sir. 


Q. When you say, Yes,” you mean yes, you were not present? A. 
Yes; that’s right. 

Q. Now, when these other X-rays were ordered from time totime, 
either by you or by anyone else as revealed in the chart, were any spe~- 
cial instructions given along with it, in the way of instructions that 
would inform Drs. Groover, [131] Christie & Merritt at the hospital of 
the susceptibility of Mrs.Butler to dizziness or fainting or near synco~ 
pal episodes? A. None, other than the notes that were already record- 
ed on the chart concerning her general situation. 

Q. Of course, that would be all that is ordinarily given in the way 
of instructions by a doctor treating Mrs. Butler? A. I would say so. 

Q. That was routine and usual practice? A. Yes. Orders by sev- 
eral physicians on this chart, and they are all accomplished in the same 
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manner, ordered by Dr. Lau, Dr. Balla, and Dr. Holtzman, myself, per- 
haps Dr. Wechsler, and they are all written in the same way. 
Q. That was standard procedure? A. That's right, sir.) 
*** 
THE WITNESS: I don't see an X-ray order by Dr. Wechsler. It 
may be here. I don't see it. | 
BY MR. SCHWARTZ: 
Q. These X-rays that are taken in this intravenous [132] pyelo- 
gram, first X-rays are taken of the patient lying on a table on her back, 
after the injection of a dye. 
Are you familiar with that procedure? A. Yes, sir. 
Q. And then the table is elevated and the additional film is taken, 
_ or additional X-rays are taken of the patient in a vertical position? A. 
Yes, sir. 
Q. Do you know what orthostatic vertigo is? A. Yes. | 
Q. What is it? A. Well, orthostatic hypotension is a situation in 
which -- shall we clarify the expression as "orthostatic hypotension"? 
Q. Well, I would rather have you describe orthostatic vertigo for 
me, if you will. I don't know if they mean the same thing. A. Do you 
mean describe in an abstract sense, or in relation to this patient? 

Q. Just tell the jury what it means in everyday English. A. Ortho- 
static -- I will explain both terms, they are different. | 
Q. All right. [133] A. Orthostatic hypotension is a situation 

which occurs in some patients in which the blood pressure falls when 
the patient assumes an erect posture, usually standing, maybe sitting. 
Orthostatic vertigo is a situation in which some patients, for rea- 
sons not necessarily related to their blood pressure, will become dizzy 
when they stand. The origin for that may be one of a number of rea- 
sons. | 
Q. And it isn't too uncommon, is it, Doctor, that when a patient or 
person goes from a horizontal to a vertical position, that this causes 
some persons to have dizziness? A. You mean ina normal 
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Q. Even ina normal person? A. I would say that happens. 

Q. And of course. it can happen more often in a person ill and hav- 
ing ailments? A. That's right. 

Q. And still more often in a patient who suffers from diabetes or 
anemia or something of that sort, where dizziness and fainting is part 
and parcel of the ailment, too? A. It may. 

Q. Now, Doctor -- 

MR. SCHWARTZ: Could we have the X-rays that were taken? 

[134] (The X-rays were obtained from defense counsel.) 

BY MR. SCHWARTZ: 

Q. Have you seen any of the X-rays taken of Mrs. Butler? A. I 
don't remember whether I did or not, Mr. Schwartz. 

Q. Can you pick out the x-rays taken of Mrs. Butler, the one on 
March 26th, that showed the intravenous pyelogram, the one taken show- 
ing her erect or standing up, vertically? A. I don't know that I would 
be able to single that out. Perhaps Dr. Wissler might. 

Q. All right. Could you, then, single out the X-rays that were 
taken showing the facial fracture? A. Well, if we can find the ones of 
the face. And, again, these require expert interpretation. Whether I 
can be of the maximum help, I don't know. 

These look like facial bones. (Indicating) 

I don't know how well I am going to be able to do with these. These 
were X-rays not taken in my office, makes me less familiar with tech- 
niques, and so on. 

Q. Would you be able to point out the fracture? A. I may not with 
certainty. This is the area where there are a number of structures. I 
think the radiologist would be able to do it more easily. I see what I 
think is the area of -- 

[135] Q. Can you show it on this shadow box? A. I'litry. 

MR. CASEY: May we approach the bench, Your Honor? 

THE COURT: Yes. 


(At the Bench:) | 
MR. CASEY: Your Honor, not only on the proposition that I urged 
on Monday, that Dr. Hurwitz should not be compelled to give expert tes- 
timony against himself, but also because he does not hold himself out to 
be competent in this field. I think it might be embarrassing|to him in a 
field that is not his specialty. 
MR. SCHWARTZ: I think he has sufficient qualifications 
THE COURT: He says he has not. | 
MR. SCHWARTZ: Well, he said he may be able to. | 
THE COURT: I think I will sustain the objection. We had better 
not get into a field where he is not an expert. | 
MR. SCHWARTZ: All right. 
(End of Bench Conference.) | 
MR. SCHWARTZ: I have no other questions at this time 


** 


[136] CROSS EXAMINATION 


BY MR. LASKEY: 

Q. Doctor, what was the purpose of the hospitalization of Mrs. 
Butler? A. To evaluate and treat Mrs. Butler with regard to diabetes 
and the complications manifested in her, whatever else might be found. 

Q. There are a number of tests that can be performed, Now, can 
those tests best be performed in a hospital surrounding or in an office? 
A. The tests that she required, required hospitalization. | 

Q. What period of time was contemplated for a person| in the con- 
dition of Mrs. Butler and for the examinations you desired to complete 
your diagnostic studies, that is, the period of time for her hospita liza - 
tion? A. That would be hard to say, because I didn't know what I 
would find when I admitted her. | 

Q. Based on the experience gathered in the course of Mrs. But- 
ler's hospitalization, can you tell us whether or not her hospitalization 
was extended by reason of the facial [137] fracture or whether it would 
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have lasted that long by reason of the diagnostic studies lasting th rough- 
out her hospital stay? A. It's hard to be sure. She hada number of 
problems that would have required a hospital stay of the duration she 
had. It certainly is true that there was at least a day or two when she 
was operated on, and so on, which we might have spent doing other 
tests, rather than that. We may have had to postpone that another day, 
and whether or not that would have shortened her hospital stay -- 

Q. It is only possible that it might have been an extension? You 
can't say positively, and the extension, at the most, was a day or two? 

MR. SCHWARTZ: I think the question is framed argumentatively. 

THE COURT: All right. Doctor, are you able to say whether there 
was or was not any extension of the hospital stay as a result of the fall? 

THE WITNESS: It would be speculative. 

THE COURT: All right. You are not supposed to speculate. 

THE WITNESS: I can't say. 

BY MR. LASKEY: 


[138] Q. Doctor, your notations never say that there was actually 
fainting or blackout of syncopal episodes, you always qualified that with 
the word "near"? A. That's right, sir, and I meant it as it said. 


-_* * 


Q. Is there a classification of doctors’ orders as between 48-hour 
orders and continuing orders? A. Yes, sir. 

Q. Now, 48-hour orders are those which are indicated on the chart 
are those which are written for narcotics, antibiotics, vitamin prepara- 
tions, hormones, and all intravenous fluids, including blood transfusions. 

Those are the 48-hour ones? A. Yes, sir. 

Q. In other words, they are only good for 48 hours, and if the pa- 
tient, in the doctor's opinion, needs them, they have to be repeated? 
[139] A. They have to be rewritten. 

Q. But continuing orders do not need to be rewritten? A. That's 
right, sir. 
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Q. Do you have the hospital chart there before you? A.| | Yes. 

Q. Will you turn to your orders of March 23, at 8:45 p. m., the 
first order there is for a diabetic diet, at an 1800 calorie rate? A. 
Right. | 
Q. And then the next order is, "Have patient check urine four 
times daily." | 

What does that mean? A. That means -- | 

Q. Excuse me. I didn't give it all. I will repeat that question. 

What does the order, the second one, "Have patient check urine 
four times daily and chart (fractionals),""mean? A. In most diabetic 
patients it is required to check the urine several times during the day 
to see what the sugar content is. ! 

It has always been my practice, even in the hospital, to have the 
patient do it herself, if at all possible. And in order that it be done 
promptly, and so that the patient, [140] particularly if a new dabetic, 
will have practice in it, and the patients are usually very familiar with 
it, and since they have responsibility only to themselves, if a nurse is 
late or a little while in coming, if the patient has to urinate, | ishe can go 
ahead and proceed with it. | 

Q. What does the test consist of, what is the patient told to do, that 
is, this patient was told to do, and where do they do it? A. Ordinarily, 
the patient urinates an hour before the test. And then just prior to the 
time of examination, which is usually prior to mealtime, the patient 
will urinate again, and this is the urine sample to be tested. 

And the patient will take a sample of her urine, usually from a 
jar, and remove a certain portion of it, place it ina test tube, add some 
water with a dropper, place a tablet in the test tube, and observe any 
color changes in the test tube, and if possible record it on a bedside 
sheet, and give that result to the nurse. 


Q. Where would the patient do these procedures? A. fa her room. 
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Q. The bathroom or her room? A. The bathroom to urinate, and 
she can then check the urine at her bedside or in the bathroom. 

[242] Q. All right. The next order, -- is that b-u-n, or b-i-n? 

A. “B-u-n.” 

Q. What is that? A. Blood test for kidney function. 

Q. And the blood sugar -- what was that? A. A blood test to de- 
termine the diabetic state. 

Q. And the next one is "C-B-C,” -- that means complete blood 
count, does it not, and urinalysis? A. Yes, sir. 

Q. Is that something that the nurse does, takes the blood and sends 
it tothe Lab? A. No, no a technician from the laboratory or an intern 
would draw the blood, an intern on the floor. 

Q. Now, the next item, "Up at lib,” what does that mean? A. That 
means the patient is allowed to be up, more or less on liberty, with no 
restrictions on her motions and movements. 


She is not confined to the room. She is not confined to bed. She is 


not confined to a chair. 

She may go to the gift shop, if she so desires, and just to the limits 
of her own desire and comfort. 

[142] Q. And that falls in the category of continuing orders which 
do not need to be renewed, and which continue in effect until actually 
revoked or changed? A. Yes, sir. 

Q. How long have you been on any of the staffs of the Washington 
Hospital Center in a capacity which permitted you to have your private 
patients entered at the Washington Hospital Center? A. I don't re- 
member the date of my appointment to the Hospital Center, but it was 
not long before this time. 

Q. Had you been on the staff of Emergency or Garfield Hospital? 
A. No, sir. 

Q. You are familiar with the customary hospital procedures in the 
District of Columbia, are you not? A. Yes, sir. 
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Q. As they existed as of March 1962? A. Well, I'm not so sure 
about that. I'm familiar with what would be customary among physi- 
cians in the hospitals I practiced in. | 

Q. How many hospitals, Doctor? A. Doctors Hospital, Washing- 
ton Hospital Center, Suburban Hospital, George Washington Hospital, 
saw patients [143] at the Washington Sanitarium in Takoma Park. 

Q. Based upon that experience, Doctor, would you consider that 
the care and attention given this patient by the Washington Hospital 
Center, in connection with carrying out your orders, with taking her to 
the X-ray department for X-rays, was in conformity with the standard 
of care prevailing in the District of Columbia in March 1962? 

MR. SCHWARTZ: I object, Your Honor. 

THE COURT: I have to sustain the objection to that for the same 
reason. | 

MR. LASKEY: That's all I have, Your Honor. 


* * * 


BY MR. SCHWARTZ: 

Q. Doctor, I neglected to ask you when Mrs.Butler first came to 
your office, or soon after she came to your office and before she was 
hospitalized, did you or someone in your office provide her with a card 
of this nature (indicating a card)? [144] A. I don't remember whether 
I provided it. These cards are available from other than Doctors' 
sources, but I have provided diabetics with a card like this. 

Q. Do you recognize the handwriting on it, being written by some- 
one in your office, one of your staff? I don't think it is your hand- 
writing. A. It is not. I don't know what the handwriting of each of the 
people in my office looks like. | 

Looking at the form that all new patients fill out when they come to 
my Office, this looks like the same handwriting, and I don't know, at that 
time, whether Mrs. Butler filled it out or her daughter, who often ac- 


companied her, did, or whether it was one of my staff people, I'm not 
able to say. 
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Q. But on your record dated February 7th, in your files, the hand- 
writing appears to be the same, doesn't it, on this file and on that rec- 
ord? A. Right, but this portion of the record is usually filled out by 
the patient. 

Q. The form is supplied by your office, however? A. That's 
right. 

Q. And on this form, which I ask the Clerk to mark as Plaintiff's 
Exhibit, whatever the next one is -- 

«x * 

[145] Q. On this card, which has been marked Plaintiff's Exhibit 
8, are there any instructions that are given to the patient about the use 
of the card? 


x** * 


MR. CASEY: Your Honor, I object to the questions regarding in- 
structions on a card of unknown origin. 
MR. LASKEY: I object, also. 


~_* * 


[146] MR. SCHWARTZ: I offer it as part of my case, as part of 
the record examination, in any event. Later on, I may want to inter- 
rogate about it. 

THE COURT: I will sustain the objection at this time, there not 
being a proper showing at this time. 

MR. SCHWARTZ: Yes, sir. 


_—* * 


CROSS EXAMINATION 


BY MR. MURPHY: 

Q. Doctor, you testified, I believe, that dizziness or near syncopal 
episodes are sometimes associated with diabetes or complications, is 
that correct? A. Yes. 

Q. But it is not always associated with a diabetic, is it? A. That's 
correct. 
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| 
[147] Q. It is a complication that runs through many diseases, 
does it not? A. That's right. 
Q. You and your associates were in general charge of Mrs. But- 
ler's medical picture, were you not? A. Yes, sir. | 
Q. And having attended Mrs. Butler and examined her when you 
put her in the hospital, it was your judgment that in her phsyical condi- 
tion she was able to get up and be out of bed and at liberty as she felt 
able? A. Yes, sir. 
Q. And that order was never changed, was it? A. That's right, 


sir. 
MR. MURPHY: I have no other questions, Your Honor. 
MR. CASEY: Nothing further. 


*** * 


REDIRECT EXAMINATION 


BY MR. SCHWARTZ: 
Q. You said, in response to one of the questions asked by, I think 
it was, Mr. Laskey, that the reference in your chart was to "Wear syn- 
copal episodes," is that right? A. Yes. 
Q. I believe you said by that -- 
[148] THE COURT: Did he say one or more? | 
THE WITNESS: Well, on my admission, though I think it | 
"episode," -- | 
i MR. SCHWARTZ: It is plural, is it not? 
ecg COURT: Which is correct? 
R. LASKEY: Was that note made before the fall? 
ee WITNESS: No, no. 
MR. SCHWARTZ: I am talking about the note made on March 4th, 
1962, in the hospital record present there before you, before ishe went 
into the X-ray, and that says, "near syncopal episodes for about eight 
days"? 
; THE WITNESS: I think that's right. It's -- 
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BY MR. SCHWARTZ: 
Q. And you were questioned yesterday about the "near" part. 
With reference to the same note, it doesn't say "near weakness” 
or “near dizziness,” it says, “weakness and dizziness," doesn't it? A. 
Yes, sir. 
Q. “Recent weakness"? 
MR. LASKEY: There is a comma there. 
BY MR. SCHWARTZ: 
Q. “Recent weakness, dizziness,” is that right? A. [149] Right. 
Q. Now, a person who has dizziness, weakness, near syncopal 
episodes.is susceptible to blackout and fainting spells, is that right? 
A. Not necessarily. 


Q. In the condition of this lady? A. She is susceptible only to 
those situations that I have described. 

Q. And among those you described would be a situation where she 
might black out, isn't that so? A. Anything is possible, but that is not 


what you are asking me. 

Q. Well, isn't it reasonable to say that a person with the condi- 
tions that she was suffering with, for which you were treating her, and 
with the history that you had, was susceptible to fainting spells or 
blackouts? A. One can’t say that. There are many people who are 
dizzy for many years and don't faint. 

Q. Yes. But wasn't she susceptible to that ? 

MR. LASKEY: To what? 

BY MR. SCHWARTZ: 

Q. Fainting spells and blackouts ? 

Whether she would have it or not, I don't know, nor [150] do you, 
but the question is -- 

MR. LASKEY: I object, Your Honor. 

THE COURT: The pending question, as I understand it, is: 

was this patient susceptible to blackouts or fainting spells with 
reasonable medical certainty, not a possibility? I think we can agree 
that anything is possible. 
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Doctor, can you say whether she was or was not, toa reasonable 
medical certainty ? 

THE WITNESS: She was -- I can only say that she was dancephibie 
to near syncopal episode, not fainting spells, I don't know that. 

BY MR. SCHWARTZ: 

Q. Well, you knew that she already had near syncopal episodes, 
didn't you? A. Yes. 

Q. Now, we are dealing with whether she was susceptible to faint- 
ing spells or blackouts? A. Do you separate fainting spells and black- 
outs? They mean two different things. | 

Q. Are they different? A. I don't use the expression “blackout” 
except to quote a patient, and different people mean different things. 

[151] Q. Let me ask you this: Was she susceptible to fainting 
spells or loss of consciousness, either momentary or otherwise? A. 
She had never had one; whether she would have one, I don't know. 

Q. Was she susceptible -- A. She was susceptible to near synco- 
pal episodes. | 

Q. Now, isn't it a fact that in your office you provided we or 
there was provided in your office by someone -- 

MR. LASKEY: Iobject to anything with reference to this exhibit. 
This was not gone into on cross-examination, and its use for direct 
examination was offered and an objection thereto was sustained. 

x«* * 

[155] THE COURT: Certainly. 

THE WITNESS: Some one asked me when the patient was ordered 
up at liberty, whether that order was ever changed. I knew that I had 
not changed it, nor any of my colleagues, and I thought I would look back 
through the record and see if that was right. And I did, and! I see that 
on the day of surgery, the day of the operation, Dr. Balla oeeree her 
to be in bed, which was certainly the thing to do. 

That may not be worth anything. 
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THE COURT: That was the operation for the fracture? 
THE WITNESS: The correction of the facial fracture. 
BY MR. SCHWARTZ: 
Q. She reamined in bed, according to the doctor's order? A. At 
least after coming back from surgery, he wanted her to stay in bed. 
MR. SCHWARTZ: Thank you. Nothing further. 


** * 


MR. SCHWARTZ: I want to call one of the defendants [156] as an 
adverse witness, if Your Honor please, Dr. Wissler. 


xe * 


DR. JAMES E. WISSLER 


called as a witness by the Plaintiff and, having been first duly sworn, 
was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. SCHWARTZ: 

Q. Will you state your full name, doctor? A. James Edwin Wis- 
sler -- W-i-s-s-l-e-r. 

Q. And you are one of the defendants in this case, Dr. Wissler ? 
A. Tam. 

Q. Anda member of the firm of Drs. Groover, Christie and Mer- 
ritt? A. That's right. 

Q. And your firm has an X-ray department and did, in March of 
1962, at the Washington Hospital Center? A. That's right. 

Q. And did your duties involve also work at the Washington Hos- 
pital Center, you, personally, or were you at one of the other hospitals 
where your firm maintains an office? A. No, I was at the Washington 
Hospital Center. 

[157] @. I didn't hear your answer. A. I was at the Washington 
Hospital Center. 

@. Were you there in March 1962? A. Iwas in the department. 
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Q. Who is Dr. L-a-u? I think that's his name. Was there a Dr. 
Lau or Dr. L-a-u connected -- Dr. B-o-u-l-p -- as in poplar -- L-a-u 
was there a doctor by that name connected with or associated with your 
department, your firm, at the Washington Hospital Center, in March 
1962? A. Yes. 
Q. And in what capacity was he there? A. Resident physician. 
Q. And how long had he been with your firm as a residcm physi- 
cian? | 
*“* * 
THE WITNESS: I think he was in his second year of regidency. 
BY MR. SCHWARTZ: 
Q. By second year of residency, you mean he had been a recent 
graduate and was getting further training in the X-ray field? [158] 
A. Correct. 
Q. Sort of an internship? A. A residency, not internship, no. 
Q. And how long thereafter did he remain with your firm, approxi- 
mately? A. I'm not real certain whether he left at the end of July or 


whether he did leave -- I would have to look at the records at the hos- 


pital to be certain. | 

Q. Is he with your firm at the present time? A. He is not. 

Q. Directing your attention to some X-rays that were taken of 
Mrs. Beatrice H. Butler, do you have the X-rays that were taken on 
March 26, 1962, in the way of an intravenous pyelogram? A. They are 
in here, and they are messed up. I will have to take my time. I had 
them in order for awhile (indicating). 

Q. Well, I'm sorry we succeeded in messing them up for you. 


xe * 

[159] Q. Doctor, you have put on the shadow box four x- -rays. 
Were they X-rays that were taken on March 26, 1962 of Mrs. But- 
ler? A. That is correct. | 
Q. And what are those X-rays designed to show? A. pramina- 
tion of the kidneys, intravenous pyelogram. 
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Q. And are they the X-rays that were taken of Mrs. Butler as 
she was lying ona table? A. That is correct. 

Q. Lying on her back? A. That is correct. 

Q. Now. directing your attention to the X-ray nearest to you, 
which you refer to as No. 1, but I think it has a number, does it not, on 
the film itself? A. Has a mark, a mark of some kind. 

Q. Can you point out -- are those pictures taken after injection 
of dye? A. This was not. 

@. When you say “this,” you are referring to picture [160] marked 
No. 12? A. Number one. 

Q. Does it have have a number? A. "L" on the left side and the 
figure 8, which is the technician’s number, which happened to be, at 
that time. Mrs. Powers. ’ 

Q. Mrs. Powers, at that time was Miss Hurt? A. That's right. 

Q. And that was taken before the injection of the dye? A. That's 
correct. 

Q. While Mrs. Butler was lying on her back on the table? A. 
That’s correct. 

Q. Now! the next X-ray, which I suppose you would refer to as 
being No. 2 -- and would you mark it? A. (The witness marked the 
X-ray.) 

Q. Was that taken before or after the injection? A. After. 

Q. And when that was taken was she also lying on her back? A. 
She was. 

Q. On the table? A. She was. 

Q. Andallthese four X-rays about which I am going to[161] inter- 
rogate you, were all taken of Mrs.Butler by Mrs. Powers, or Miss 
Hurt? A. They have her markonthere, whether she took them or not, 
I don't know. 

Q. That was the routine practice by which the designation of the 
technician's name taking them would be identified? A. That's cor- 
rect, that's correct. 
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Q. All right. Tell us about the second X-ray. A. This is after 
she had the intravenous hypaque contrast. 
Q. That is a dye injected into the vein? A. That's correct. 
Q. Where is it injected? A. Into the antecubital vein. | 
Q. Inthe arm? A. Inthe arm. | 
Q. Does it matter which arm it is injected into? A. No. 
Q. So you would have no way of knowing whether it was the right 
arm or left arm it was injected into -- it wouldn't make = differ- 
ence? A. Wouldn't make any difference. 
Q. Now, that injection was made and the second X-ray (162 is 
that so? A. That's correct. 


Q. Which was the first X-ray after the injection? A. That's cor- 
rect. 

Q. There is also there another X-ray, immediately to the right 
of the one that you have marked two. | 

THE COURT: Will you mark that No. 3, please, sir. | 


(The witness marked the X-ray.) | 

Q. Now, is that X-ray also taken after the injection? 4. That's 
correct. 

Q. And how does that X-ray marked three differ from X-ray No. 
2? A. It was taken about ten minutes later. It is toned down, par- 
ticularly over the kidneys, to outline the kidneys much better. 

You get a better tone-down of the film of the kidney itself. 

Q. And the fourth and last X-ray on that board, on that ‘shadow 
box, was that likewise taken after the injection of the dye? A. That's 
correct. | 

ze ® | 

[163] Q. And what is that designed to show? A. Again, just 
showing the kidneys and showing the bladder, at this time the bladder 
is showing up more -- at this time. | 

Q. Now, what was the reading on those X-rays? A. My reading 
or the official reading? 


156 


Q. The official reading or your reading? A. Well, I mean, I 
didn't read the films. 

Q. Would your reading be any different from the official reading ? 
A. No. 

Q. You may as well give me either one, if it's identical? A. I 
didn't know what you wanted. 

Preliminary film of the abdomen shows no shadows of calculi. 
There are a number of calcite shadows within the true pelvis. The 
bony structures are essentially normal. Excretory urograms show 
prompt function of each kidney and no abnormality is noted on either 
side. 

There is minimal distortion of the course of urine which may rep- 
resent soft tissue masses. 

Q. What significance does that represent, soft tissue masses, 
which may be represented by the film? [164] A. We don't know any- 
thing about it. It could be an ovarian tumor, could be fibroid in the 
uterus, anyway, from the X-ray, could be a fibroid tumor of the uterus. 
There is nothing wrong with the urinary tract, itself. 

Q. Now, the X-ray film -- the X-rays were designed to show, I 
take it, the kidneys, the bladder, the womb -- anything beyond that ? 

A. Yes. It wasn't designed to show the womb, in the first place. 

In the second place, the kidneys, the uterus, from the kidney to 
the bladder; the kidneys, uterus and bladder; kidneys, uterus and blad- 
der (indicating). 

Q. How much of the spine is shown in those pictures? A. In the 
A/P, the lumbar spine and the pelvis is shown. 

Q. And then, I take it, that it doesn't show any part of the cervical 
spine? A. No, it doesn't. 

Q. It doesn't show any part of the upper spine below the cervical 
spine? A. Would you state that again? 


“_* * 
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[165] MR. SCHWARTZ: I can't at the moment recall it 
What is immediately above? | 
THE WITNESS: The dorsal. 
BY MR. SCHWARTZ: 

Q. Does it show any of the dorsal spine? A. Yes. 

Q. Which dorsal spine? A. The twelfth dorsal. 

Q. The twelfth dorsal? A. Yes. 

Q. Then it shows the twelfth dorsal on the area of the spine below 
the dorsal, is that right? A. That's right. It may not on every patient 
on this particular patient it did. It may not show on everyone. 

Q. I notice a circular thing on pictures two and three. 1 don't 
know whether it is present on one and four. What does that mean? A. 
It is a rubber balloon. 

Q. Is it present on one and four? A. No, sir. 

Q. On two andthree? A. That's correct. 


[166] Q. Is that the rubber balloon used in connection with taking 
this X-ray about which Mrs. Powers testified, a compression band 
placed over and above onthat? A. That's correct. | 


* * * 


Q. What type of tables were being used by your firm at that time 
in Washington Hospital Center? A. An Imperial General Electric 
table. 

Q. And what facilities for the use of compression belts were there 
on the tables ? 

How were they affixed to the tables, the compression bands? A. 
If you remember, Mrs. Powers testified to that. I would think every- 
body knows it, but I will be glad to repeat what Mrs. Powers said. 

It is a band that hooks on the side of the table, has a rod in one of 
the bands, slips on the end of the table in this fashion (indicating). 

[167] The band is only so wide, and the metal buckle is only so 
wide, and about this size. Actually, the band is stitched on, comes 
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across over to the other side of the table, hooks onto the roll which has 
a ratchet, and you turn it. It isn't very strong. 

Q. The band isn't very strong? What is its composition? A. The 
band is strong, but the sewing is not very strong. 

Q. What? A. The band is strong, but the sewing is not very 
strong. where it is attached onto the metal rod. 

Q. You mean they break sometimes? A. They tear, yes. 

Q. They tear after they have been used awhile? A. Well, not too 
long. 

Q. I didn't hear your answer. A. Not too long, no. 

Q. When they are new, do they tear? A. Not the first day, no. 

Q. How about the second day? A. They may last a month, they 
may not. 

Q. In other words, after awhile they deteriorate and tear? [168] 
A. That's correct. 


Q. At this particular time do you know whether the table had a 


band that was worn or whether it was one that was new? A. I have no 
idea. 

Q. Are they inspected? A. Yes. AS far as you can tell, they are 
in good condition. 

Q. Did you see this band? A. No. 

Q. Mrs. Powers, I think, said it was 8 inches wide, is that your 
recollection? A. Approximately. 

Q. What? A. Approximately eight. 

Q. Eight inches wide. And is there a place for the band to be 
moved on the table? A. Yes. 

Q. And slide along? A. I think Mrs. Powers testified to that. 

Q. How is it moved? A. By hand. 

Q. By hand. And if one wants to put it over a patient's [169] head 
-- A. It could be moved. That's correct. 

Q. And if one wants to put it over the shoulders and under the arm 
pits, it can be done? A. That's correct. 


159 


Q. Across the legs? A. That's correct. 

Q. At any point? A. That's correct. 

Q. When the X-rays are taken of the patient vertically, standing, 
vertically, the band is not used as faras -- A. It is not. 

Q. -- balance -- A. It is not used -- 

Q. Nothing of that sort? A. That's right. 
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[170] Q. It is certainly not used for any purpose connected with 
the X-ray itself? A. I said for any purpose. That's correct. 

Q. I understood you to say that. The band, however, is sometimes 
used to immoblize the patient, is it not? A. That's correct.| When they 
are lying down. | 

Q. When they are lying down? A. That's correct. 

Q. Does any reason suggest itself why the band could not be used 
for a patient standing up? A. It possibly could be used. 

Q. Now, Doctor, what happens when a patient is brought down to 
be X-rayed -- let me go back. | 

Before I do that, while I still have you up there, I want th ask you 
about something else. | 

Will you now select the X-rays taken of the facial bones of the 
plaintiff? 


** x 


MR. SCHWARTZ: I offer them in evidence. 
THE COURT: Is there any objection, gentlemen? 
DEFENSE COUNSEL (In unison): No objection. 


| 
| 
* ee 


[171] THE DEPUTY CLERK: Plaintiff's Exhibits 9-A, 9-B, 9-C, 
and 9-D, received into evidence. | 

(Plaintiff's Exhibits 9-A; B; C; and D, X-ray films were received 
in evidence.) 

BY MR. SCHWARTZ: 

Q. Now, these X-rays were taken of the head on what date, Doctor? 
A. 3-26-62. 
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Q. And will you tell us, Doctor, whether those X-rays show -- 
and mark them as you did the others, in the same way, so we will know 
what X-ray you are talking about. 

(The witness marked the X-rays.) 

Q. What is that? A. Well, I will mark these three, which are X- 
rays of the skull itself. I will mark this one, all three, because it [172] 
is all one examination. This is negative, no evidence of fracture. 

Q. What did that show? A. Nothing, just the calvaria. 

Q. That is the -- A. The calvaria, and not the facial bones. This 
was negative, no fracture of the skull, the calvaria, that portion of the 
skull. , 

This I will mark two. This is an examination of the facial bones. 

This is the right side, this is the left side. 

This is the maxillary antrum on the right side, this is the maxil- 
lary antrum on the left 

This, as you can see, is cloudy as compared to this side. This 


represents either hemorrhage or possibly clouding due to an old in- 
fection of the left antrum. That cannot be stated. All we know is that 


it is cloudy, presumably, it is hemorrhaging. 

There is a fracture, and I doubt if any one of you can see it from 
where you are, but through the inferior rim of the left orbit, which is a 
portion of it here, right under your eye (indicating), there is a fracture 
right here, the lateral wall of the left maxillary sinus. 

[173] There is a fracture of the left zygomatic arch, with slight 
depression of the fragment. 

Q. Now, the zygomatic arch, where is that on the face? A. Right 
here (indicating). 

Q. Is that where the fracture was? A. That is where one of the 
fractures was. 

Q. How many fractures were there? A. Three. 

Q. And one fracture was to the zygomatic arch, and you pointed 
that out on your face? A. That's right. 
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Q. Where was the second fracture? A. Inferior rim of the orbit, 
right here (indicating). 


x«* * 


Q. You said there was some depression of the zygoma? A. That's 
right. Some depression of the zygoma. | 

Q. What do you mean by "depression of the zygoma"? lA. Ordi- 
narily, the zygomatic arch has a curve, something like this, -- well, 
you can't see from over there -- this curve comes like that, right here, 
it is the zygomatic arch, [174] curves here, and comes and zig zags in 
just a tiny bit, which means depressed, -- instead of a curve it is flat- 
tened a little bit. Do you understand? Iam tryingto make myself clear. 
If you don't, why -- | 

Q. Now, was there any other depression elsewhere besides there? 
A. Minimal depression of the lateral wall of the left antrum, probably 
that much (indicating). 

Q. Anything else? A. Well, Iam not so certain. here may bea 
little depression, certainly not much change in this (indicating). 

Q. Now, were there any other X-rays taken that day, of the face? 
A. No. | 

Q. When was the next time other X-rays were taken of the face? 
A. March the 30th. | 

Q. Was that before or after the plaintiff, Mrs. Salen | was taken 
down to surgery to have it corrected? A. I know, but I do} ‘not know 
from experience. I have no idea of whether she went to surgery except 
hearsay. I didn't see her. The chart says she had surgery. 

Q. After that, there were other X-rays taken later? [175] A. 
That's correct. 

Q. Onthe 30th? A. That's correct. 

=e * 

THE WITNESS: Dated March 26th, 1962, of the skull. 

THE DEPUTY CLERK: Ten, 10-A, 10-B, 10-C, and 10- D, marked 
into evidence. 
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THE COURT: They are offered and are received without objection. 
x ee 

Q. Those films, all four of them, I take it, were taken on March 
30th, 19622 A. That's correct. 

Q. I'msorry? A. I will mark these three. 

[176] Q. I'm sorry, I didn't hear you. A. Isay, I will mark these 
three. 

(The witness marked the x-rays.) 

Q. Now, do they show the same area differently from the films 
taken four days earlier? A. What do you mean by "differently"? 

Q. In the way of any changes in the appearance of the fracture of 
the bones? A. Yes. Yes, there is still some fragments that are still 
not completely in place, but it is improved. 

Q. Will you take them in order and show us what each shows? A. 
This is the arch which you saw before, at least I tried to show you. 
Still some depression of the fragments, not much, but still a little bit. 


That is the zygomatic arch. 


The next one is the lateral rim -- I mean the lateral wall of the 
left antrum, which is also slightly depressed. There is still clouding 
of the left antrum, probably due to blood, I can't say that for certain, 
but probabl _- still minimal depression of the inferior rim of the left 
orbit. I has improved, its position is still not perfect. 

Q. In other words, the condition is the second set of [177] X-rays, 
as compared with the first, there is improvement over the first, but 
there still remains some depression? A. That's correct. 

Q. Have the healing processes commenced yet, as shown, on those 
X-rays? A. It would be impossible to state that in four days. 

Q. IL understand that. But I ask you, has it commenced as shown 
on those X-rays? A. Not on the X-rays, no. 

Q. Now, were there any other X-rays after that taken? A. Not of 
this, no, no. 

see 
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THE DEPUTY CLERK: Plaintiff's Exhibits 11, 11-A, 11+B and 
11-C. ! 
THE COURT: And they are received without objection. | 
THE DEPUTY CLERK: Marked into evidence. | 
«x * 

MR. SCHWARTZ: If Your Honor please, I have just spoken to 
counsel who have suggested that they have no objection to my withdraw- 
ing Dr. Wissler and putting on Dr. Balla at this time? | 

THE COURT: No objection? 

DEFENSE COUNSEL (In unison): No objection. 

MR. LASKEY: We didn't suggest it, Your Honor, but we don't 
object. 

MR. SCHWARTZ: I said you had no objection. 


** * 


[179] Thereupon, 
DR. LOUIS B. BALLA 


called as a witness by the Plaintiff and, having been first aly sworn, 
was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. SCHWARTZ: 


ex * 


Q. Will you state your full name, sir? A. Louis B. 2 -- last 
name B-a-l-l-a. 

Q. What is your occupation or profession? A. Ear, nose and 
throat specialist. | 

Q. And does the specialization in the field of ear, nose and throat 
include facial surgery? A. Yes. | 

Q. Do you have occasion -- or, did you have occasion to be sub- 
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poenaed to appear in court to testify in this case? A. Not in this case, 
specific case, similar case, yes. 

Q. Did you get a subpoena to come in this case, the Butler case? 
A. Yes, yes. 

Q. Tocourt? A. Yes. 

[180] Q. Did you have occasion to see professionally a Mrs. 
Beatrice Butler? A. Yes. 

Q. Do you remember when it was that you saw her? A. 1962. 

Q. Do you know the date? A. Let me look it up. (Perusing 
papers.) 

In March 1962. 

Q. Could you give us the exact date? A. The date of operation 
was on March 27th. I had seen her prior when the accident occurred. 

Q. And do you know about what time of the day you saw her? A. 
No, I don't. 

Q. Where did you see her, in her room? A. In her room. 

Q. And what was her condition when you saw her? A. She was 
responsible, she responded normally to my questions. 

She was lying in a semi-sitting position in her bed, and I was able 
to execute a good physical examination, which included palpation of 
the infra-orbital rim, which indicated a slight depression of the left 
zygoma and a slight, step-like, [181] depression of the infra-orbital 
rim. 

She was able to open her mouth completely, and she had no visual 
problem. She had no visual problem, no diplopia. 

Q. And she could open her mouth completely normally, is that 
what you mean? A. Normally. 

Q. Yes. Do your notes show that, or are you testifying from mem- 
ory? A. Testifying from memory now, yes. 

Q. Was she X-rayed thereafter? A. Yes. 

Q. At your suggestion? A. Both the suggestion of -- yes, myself 
and the X-ray department. 
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Q. And who called you in to see Mrs.Butler? A. Dr. Hurwitz. 
Q. And when you saw her, you saw her in her room. Now, when 
was she X-rayed with reference to that, or had X-rays already been 
taken when you saw her? A. This, I could not tell. 
Q. What did the X-rays show, do you recall? A. The X-rays 
indicated slight depressed structure of [182] right zygoma and zygoma- 
tic arch. 
Q. Now, when you found out about what the X-rays showed and 
made your examination, did you operate on her that same day? A. I 
operated on March 27th. | 
Q. And that would have been the next day? A. I mean, had no 
opportunity to look up the chart, and this happened four years ago. I 
don't think -- | 
Q. Now, do you have the record of your operation? A. Yes. 
Q. Do you have a copy of it in front of you? A. Yes. | 
Q. Will you tell us what you did in the way of the manner of which 
you performed the operation? A. We placed the patient on the opera- 
tion table, and under local anesthesia, we used the simplest technique, 
the simplest method we used which carries instead of two very small 
stab wounds, measuring not 1/24th of an inch, each of them, one at the 
lateral margin of the infra-orbital rim, to which I am pointing -- that 
is my eyesight -- the other one just underneath the zygoma. ; We used 
a towel clip, which is a surgical instrument, which is pointed, looks 
hook-like fashion, drew this very small stab wound into line, grabbed 
[183] the bone and rocked in position -- r-o-c-k-e-d -- rocked and 
pulled into the proper position. | 
We also used an instrument behind the zygoma to make an addi- 
tional adjustment of the zygoma and zygomatic arch. 
From my memory, the procedure started ten or fifteen! iminutes -- 
lasted ten or fifteen minutes. And at the end of the procedure, we 
placed two small bandaids over the wound. 
The wound itself did not require any suture. 
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Q. Did not require any stitches? A. Yes. 

Q. Anything else? A. That's all, sir. 

Q. When did you next see her? A. The following day. 

Q. And how often thereafter did you continue to see her? A. I 
have seen her a total of three or four times. 

Q. All in the hospital? A. All in the hospital. 

Q. Now, you say when you saw her in bed there was no difficulty 
with her opening her mouth? A. Yes. 

Q. She could open it wide? A. [184] As I recall, yes. 

Q. Would you look at your notes, Doctor, and see if they refresh 
your memory about that? Is that your handwriting? A. Yes. 

ee K 

MR. SCHWARTZ: He is now looking at the hospital record, if 

Your Honor please, which has been offered in evidence. 


THE COURT: All right. 
[185] THE WITNESS: There is one controversy of what I said. 


BY MR. SCHWARTZ: 

Q. What was that? A. There was one controversy, one contro- 
versial problem of what I said, after consulting my notes. 

The patient had difficulty to open her mouth, but had the rest ex- 
actly the same, the left infra-orbital rim slightly depressed, no diplo- 
pia, which indicates the patient had straight vision, which is extremely 
important in facial fractures; and the left zygomatic arch was de- 
pressed. 

And that was the date prior to surgery. One day prior to surgery, 
on March 26th, and we operated on March 27th. 

Q. Did she have also any problem in opening her mouth, do you 
recall? A. (The witness perused the record.) 

THE COURT: That is what he said, sir. 

se * 
[186] BY MR. SCHWARTZ: 
Q. Now, were there any remaining problems that you were faced 
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with because you had to treat her under a local anesthetic rather than 
because of her physical condition, you weren't able to put her under a 
general anesthetic? A. The patient's general condition, as I) under- 
stood, was so poor -- she was very seriously diabetic, as I understood 
-- that we did not want to endanger her life, to subject her to general 
anesthesia. | 
Q. Did that have any result as to your ability to more adequately 
correct the fracture? A. Yes, sir. 


Q. Tell us in what way, so the jury will know about it. A. Under 
the general anesthesia, of course, we can manipulate the srachures bet- 
ter, and we can obtain a 100 per cent result. 

In that case I would estimate my result was between 80 and 90 per 
cent. | 

Q. What did you say in your report about your result? A. (Read- 
ing:) Better result can be obtained only by more extensive operation, 


which, in my opinion, is not indicated considering the metica condi- 
tion of the patient. 
[187] But may I make a remark? Regardless of all reek fine 
points, the patient was abletoeat, the patient saw straight, not double, 
had no disability. 
Q. You say she had no disability? A. Not from the facial frac- 
ture. 


Q. All right. Do you know what her condition was thieotas! as her 
ability to get around, before the injury? I mean, to get in and out of 
bed, do you know? A. I had never seen the patient before. | 

Q. Did you leave any instructions to the nurse after the surgery 
about whether the patient was to have strict bed rest, bed rest, strict, 
confined to bed? Did you put that on the record? A. Yes. Which isa 
. customary routine. 

Q. I didn't ask you that. | 

THE COURT: Just a minute. I think the witness is entitled to say 
what is customary. 
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THE WITNESS: Yes, sir. * * * 


[188] THE WITNESS: And, also, the patient was placed on a li- 
quid diet. which is always routine procedure after many kinds of facial 
operations. 

THE COURT: All right, sir. 

MR. SCHWARTZ: No other questions. 

THE COURT: Mr. Laskey? 

MR. LASKEY: No questions. 

THE COURT: Mr. Murphy? 

MR. MURPHY: No questions. 

THE COURT: Mr. Casey? 

MR. CASEY: May I see your notes, Doctor? 


=x * 


[189] CROSS EXAMINATION 


BY MR. CASEY: 

Q. This is the description of the operation? A. Yes, sir. 

Q. Do you have any other notes on this patient? A. No, sir. 

Q. Doctor, do you recall, as a matter of fact, that it was Dr. 
Hurwitz that asked you to see this patient, rather than the hospital or 
somebody representing the hospital ? 

THE COURT: He said that he had been asked by Dr. Hurwitz. 
MR. CASEY: Yes, Your Honor. Iam asking the Doctor now 
whether it was his definite recollection that it was Dr. Hurwitz and not 
someone representing the hospital or the firm of Groover, Christie & 

Merritt. 

THE WITNESS: Yes, sir- 

THE COURT: He said that Dr. Hurwitz called him. 

MR. CASEY: Yes, Your Honor. I want to find out if it is his def- 
inite recollection that it was Dr. Hurwitz, [190] because Dr. Hurwitz 
testified that he didn't. 

THE COURT: Oh, excuse me. 
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THE WITNESS: Dr. Hurwitz asked me to see the patient. Also, I 
discussed the case with Dr. Caulk, if I remember. | 

THE COURT: Doctor who? | 

THE WITNESS: Dr. Caulk - C-a-u-1-k, the head of the X-ray 
Department, if Iam correct. | 

BY MR. CASEY: | 

Q. Of Groover, Christie & Merritt? A. Yes. 

Q. Do you recall that? A. I cannot one hundred per cent recall. 
Personally, I recall that Dr. Hurwitz asked me to look at the patient. 

Q. Isee. Was that in person or a telephone call, do ae remem- 
ber? A. I don't remember, sir. 


Q. You don't remember. Do you remember if you saw Dr. Hur- 
witz at the hospital, the Hospital Center, the night after the fall, the 
night before the operation, at which time you discussed the case with 
him? A. I don't know if I -- I think I have seen him personally, yes; 


but Iam not a hundred per cent sure. 
xk * | 


[191] MR. SCHWARTZ: I hadn't finished the cross examination 
of Dr. Wissler, Your Honor. | 
THE COURT: Dr. Wissler, have a seat. You have been previously 
sworn, sir. | 
Thereupon, 


DR . JAMES E. WISSLER 


resumed the witness stand and, having been previously duly sworn, was 
examined and testified further as follows: 
DIRECT EXAMINATION (Continued) 

BY MR. SCHWARTZ: 

Q. Doctor, do you have in your files the requisition record that 
was brought down with the patient, this form that was offered or was 
identified as Plaintiff's Exhibit 6, to indicate the type of form? A. 
That is the type of form, yes. 
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Q. But do you have the one that accompanied Mrs. Butler, that she 
was to get this particular X-ray? A. No. They are only kept about a 
month. After that [192] time they have served their purpose, and we 
throw them away. 

Q. So the one that accompanied the patient has been destroyed? 

A. We do not have it. 

Q. That has been destroyed? A. That's correct. 

Q. Now, when a patient is brought into your office to be X-rayed, 
let us say. for an intravenous pyelogram, such as Mrs. Butler had, are 
you provided with any information as to the patient's ailments? A. Oc- 
casionally it says. "pain on the right side or hematuria." 

Q. Or what? A. Or hematuria or pain on the left side, indicating 
some trouble with the urinary tract. 

Q. Is there any purpose in providing you with the history of the 
patient? Does it have any significance? A. It helps us interpret the 
film occasionally. 


Q. Does it have any other purpose? A. Not really. 

Q. The form that is used, is that a form that is prepared by your 
firm for use in the hospital, or is it a hospital form that is prepared 
by the hospital? 


x * * 


[193] THE COURT: Do you know, Doctor? 

THE WITNESS: I know what he is talking about, but I don't know 
what the answer is. 

BY MR. SCHWARTZ: 

Q. How long had this form been used prior to March of 1962? A. 
March of 1958, I think it was. That is the date the hospital opened. 

Q. And before the hospital opened, did they have any different 
form, or was a different form provided in the hospital? A. At what 
hospital? 

Q. Well, how many hospitals do you have offices in, Doctor? A. 


171 


Emergency Hospital, the old Emergency Hospital, the old cnet Hos- 
pital, Doctors Hospital, Sibley Hospital. 

Q. And, of course, withthe new hospital, you have offices at Wash- 
ington Hospital Center? A. That's correct. | 

Q. And you still have offices at Doctors Hospital? A. That's 
correct. | 

[194] Q. And at what other hospitals in the District of Columbia? 
A. Sibley. | 

Q. And Sibley. Any others beside that? A. That's all. 

Q. What was the answer? A. That is all. 

Q. This form, which you say has been used since 1958, there is 
printed, "History -- summary for this examimation," and =F in par- 
enthesis is written, "very essential." 

Do you know what is meant by that? A. Yes. We like to einer what 
the patient's complaint is. 

Q. Why is it essential, then, that it be provided? A. Well, T think 
we put that on there to stress the point that we would like to have it 
filled out. Otherwise, it would not be filled out. 

Q. Is it important for you to know whether or not a patient might 
be subject to dizzy spells, falls, if the type of X-ray examination is one 
that involves her being X-rayed, first, on a table on which she would be 
lying on her back, and then the table would be elevated and X-rays taken 
of her standing, such as the intravenous pyelogram ? | 

[195] MR. MURPHY: I object, Your Honor. The question is double 
barreled. He is talking about dizzy spells and falls, when all the testi- 
mony has been that there is some sharp distinction between them. 

THE COURT: Do you want to put an "or" between them, Mr. 
Schwartz? 

MR. SCHWARTZ: A person subject to dizzy spells or falls. There 
may be a difference, but I don't know what it is. | 

MR. MURPHY: Dr. Hurwitz testified at length that near syncopal 
episodes, which is the same as dizzy spells, is not the same thing as 
falling. 
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THE COURT: Why don't you use the language, Mr. Schwartz? Do 
you have it there? 

BY MR. SCHWARTZ: 

Q. Well, I will amend the question, then, to be: 

Is it important for you to know that the patient has dizziness and 
near blackout spells -- let me see -- or that the patient has, because 
of recent weakness, dizziness and near syncopal episodes for about 
eight days prior to admission to the hospital? A. Every patient comes 
into the hospital sick. If they come down in a wheel chair and say that 
they can stand, we [196] stand them up. That is part of the examina- 
tion. We have to do a complete examination. Just because a patient is 
sick, there is no reason -- that's not a reason not to examine them. 
We examine them because they are sick. Itry to do a complete exami- 
nation. 

Q. My question was, Doctor, and I think you heard it -- A. I 
understand. 

Q. Whether or not it is important for you to know when the patient 
comes in whether that patient, if the type of examination is the type we 
are discussing here, namely, intravenous pyelogram, that the patient 
for a period of about eight days before admission to the hospital, be- 
cause of recent weakness and dizziness and near syncopal episodes, or 
if she had dizziness and near blackout spells for approximately two 
weeks, is that important for you to know? A. It is important, but we 
would still continue the examination. 

Q. It is important for you to know? A. Certainly it is important; 
but you still have to make the examination. 

Q. Now, when a person comes in for such an examination, and you 
are aware of that situation, what, if anything, do you do in the way of 
any special precautions or different [197] precautions for such a patient, 
rather than for someone who might be coming in who is not subject to 
dizziness, near blackout spells or near syncopal episodes? A. We 
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watch the patient the same as ever. If she tells us she is able to stand, 
we stand her up. | 

Q. In other words, regardless of the history, then -- A. Not 
regardless of the history, no, but the history you gave me, yes, regard- 
less. | 

Q. Well, now, if the patient, after you have sucha history, tells 
you she is able to stand? A. We stand her up. 

Q. You stand her up? A. Right. 

Q. And you disregard anything in the history? A. Not dT vaiine in 
the history. If she says she is weak, if she says she can stand, we go 
ahead. | 

Q. If the history she had said that she had weakness, subject to 
near blackout, dizziness, but she tells you, when she is asked by the 
nurse, first, while she is lying down, if she is able to stand, she says, 
yes, that's all you need to stand her up? A. No. If she came down, got 
out of the wheel chair, walked in the room, she had been up and around, 
did everything [198] else which she was doing -- you have to examine 
the patient, Mr. Schwartz. | 

Q. Aren't there other protective measures that can be ipa with 
a person who isn't able to stand? A. Like what ? 

Q. Iam asking you. A. I know of none. | 

Q. What? A. I know of none. | 

THE COURT: He says that he knows of none. 

Q. Then, I take it, that methods for immobilizing by the use of 
compression bands, even though they are successful in immobilizing a 
patient, if the patient had been moving about, you wouldn't use that ? 

MR. MURPHY: I object, Your Honor. There is no testimony to 
base that question on. | 

All the testimony has been that it is only used in cases of skull X- 
rays and to immobilize children. There has been no testimony that it 
is used to immobilize patients who are moving about. | 
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MR. SCHWARTZ: The testimony is it is for grown-ups, too. In 
one instance a patient was immobilized so she would not fall off the 
table. 

[199] MR. MURPHY: She was unconscious. 

MR. SCHWARTZ: I don't care. 

THE COURT: Maybe you had better put the full question to him. 

BY MR. SCHWARTZ: 

Q. Are there any circumstances -- 

THE COURT: Do you mean other than when a person is uncon- 
cious, sir? 

BY MR. SCHWARTZ: 

Q. Are there any circumstances when a person is immobilized 
when they are about to be X-rayed by compression bands ? 

MR. MURPHY: If Your Honor please, I think that is irrelevant. I 
think he should stick to the X-ray examination we are dealing with, and 
not with any X-ray examination. 

THE COURT: Mr. Schwartz, I think we are interested in what was 
done here. 

Dr. Wissler, is there any method of immobilizing a person who is 
to take an IVP X-ray, sir? 

THE WITNESS: By “immobilizing,” so that I can make myself 
clear: Iassume you mean a band or any device -- 

MR. SCHWARTZ: A band or any type of device. 

THE WITNESS: You mean when they are supine or when [200] they 
are standing? 

BY MR. SCHWARTZ: 

Q. First when they are supine; and then when they are standing, 
when they are standing against the board? A. With the supine, a com- 
pression band can be placed on them, but that is primarily for immo- 
bilization at that time. If they are going to wiggle that much, we do not 
do an intravenous pyelogram. 
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Q. If the patient then -- if there is some question of the ability of 
the patient to stand, you just wouldn't do it? A. We would not. 
Q. The intravenous pyelogram? A. We would do the intravenous 
pyelogram, but we would not stand him up. | 
Q. In other words, you would do it with him lying down cle not 
standing up? A. That is correct. 
Q. And that would be the procedure to take under those conditions? 
A. That is correct. 
Q. Now, is there anything in your record or in your knowledge as 
to what information was imparted to you by the doctor or by the hospital 
when this lady -- by "you," I mean [201] the firm of Groover, Christie 
& Merritt of which you are a part -- when this lady came down to be 
X-rayed for the intravenous pyelogram? A. The only thing that I know 
of is what we already know, diabetes and complications, which was writ- 
ten on the chart which has been shown here before in the court. 
Q. In other words, you did know the contents of that chart? A. 
I didn't know it then, no, I know it now. 
Q. Iam not talking about now. A. I assume that that was written 
on the request there. Now, I didn't know it, no. 
Q. You didn't, but Dr. Lau would have known it? A. He didn't 
come and tell me that. 
Q. What was that? A. He didn't come and tell me that. | 
Q. He didn't tell you? A. No. | 
Q. He was your representative as the one in charge? A; That's 
right. That's right. | 
Q. Now, the chart of the hospital, if the information that! might be 
needed for you to know these things, wasn't in front of him, it was still 
available on being called for, [202] was it not, from the hospital or 
from the nurse? A. It is not routine to bring the chart down!on any 
patient. 
Q. But it was available, could be brought down, if you wanted it? 
A. It could be brought down. 
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Q. Do you know what orthostatic vertigo is? A. Yes. 
Q. What is it, Doctor? A. It is vertigo after you have been lying 
down, when you get up. 


Q. In other words, if you are lying down on a table, on the bed -- 
A. On the floor. 

Q. -- and you suddenly raise yourself or -- A. Even to get out of 
bed. 

Q. -- it is a dizziness that overcomes people sometimes, is that 
right? A. That's right; uh-huh; yes. 

** * 

Q. This intravenous pyelogram that was ordered for this [203] 
lady, the one standing up, I understand that was actually never taken? 
Her injury occurred before that was done? A. I don't see any film. If 
it was, I don't know about it. 

Q. The film doesn't reveal that any was taken? A. No. 


** * 


CROSS EXAMINATION 


BY MR. LASKEY: 

Q. Doctor, of course, the course of medical training would be as 
follows, would it not: 

A student, after his college and pre-medical work, goes to medical 
school, completes a required period or time, three or four years? A. 
Four years of medical school. 

Q. And upon a satisfactory completion of that course, he is grad- 
uated and given the degree of Medical Doctor? A. That's correct. 

Q. And he is thena medical doctor and is qualified to practice 
subject to the particular requirements of the jurisdiction? [204] A. 
Yes. 

Q. Following that graduation, is that graduate doctor given, gen- 
erally, as part of the program, a rotating internship? A. That's cor- 
rect. 
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Q. What is a rotating internship? A. Well, there are severaltypes 
of internships. The rotating internship is where he rotates through the 
different services inthe hospital. Part of it,a certain number of months 
on the surgical service, a certain number in the medical service, a 
certain number in neurology, and different specialties in the hospital. 

Q. Now, if that young doctor then wishes to go into one of the spe- 
cialties fields, what is the procedure for that, and what type of title 
does he get? A. First he must have at least one year, preferably two, 
but he must have at least one year internship on the rotating internship. 

Then he applies for residency training in whatever epecany he 
wants to go into. 

Q. And as a resident, he is still a graduate doctor, le in addi- 
tion to his studies and graduation, the one year, at least one year of the 
general or rotating internship? [205] A. Hospital a That's 
correct. 

Q. And the things which the doctor would experience inhis rotating 
internship, in his education in medicine, would include internal medi- 
cine and clinical diagnosis and examination and such things as that ? 

A. That's correct, sir. | 

Q. One who has been trained such as that, a radiologist generally, 
can you say whether or not they exercise clinical judgment in looking at 
a patient and talking to a patient who is about to be X- Scial A. He 
certainly does. 

Q. And cana doctor who is trained in that reach certain conclu- 
sions and opinions as to the ability of a patient to withstand the pro- 
cedure he knows is to be conducted? A. Yes, he can. 

Q. And as part of the routine carried out by the resident at the 
time in the X-ray department, there is an opportunity to clinically ex- 
amine the patient? A. Oh, yes; yes, sir. 

Q. And would you say whether or not the decision to proceed with 
the required diagnostic studies, the intravenous pyelogram, | is one of 
medical judgment? A. Yes. 
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[206] Q. With respect to the procedures for bringing patients to 
X-ray for intravenous pyelogram, the procedure followed at the Wash- 
ington Hospital Center in March 1962 was substantially the same as 
procedures with which you were aware in other hospitals? A. That is 
correct. 

xx 

BY MR. MURPHY: 

Q. Doctor, if you were given an opportunity to examine a chart of 
the patient that indicated the patient had had near syncopal episodes 
and weakness for a period of six to eight days, and that person's pri- 
vate physician had determined that the patient was permitted to be up 
and at liberty and had been up and at liberty in the hospital for twodays 
prior to the scheduled intravenous pyelogram, would you then consider 
that the medical judgment would be that you would proceed with the 
intravenous pyelogram? A. Yes, sir, that's correct. 

Q. Is the dizziness or weakness normally a subjective feeling in 


the patient upon which you rely on the patient's replies? [207] A. Yes. 
Q. The equipment in the X-ray department at the Washington Hos- 
pital Center, to whom does it belong? A. The hospital. 


xx * 


REDIRECT EXAMINATION 


BY MR. SCHWARTZ: 
Q. Does a person always know in advance when he is going to faint 
or black out? A. No, they don't. 
x“* * 


[208] RECROSS EXAMINATION 


BY MR. LASKEY: 

Q. Doctor, there is an agreement between your partnership and 
the hospital that you will conduct the function of radiology? A. That's 
correct. 
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| 

Q. And there is a consideration between the hospital and the part- 
nership as to how that is to be compensated? A. That's correct. 

Q. Although the equipment belongs to the hospital, it is used under 
your supervision and control? A. That's correct. 

Q. And also the personnel of the X-ray department, of your part- 
nership, are under your supervision? A. That is also correct. 

a: 

MR. SCHWARTZ: Your Honor, when Mr. Butler was on the stand, 
I overlooked asking him a question about the age of his wife. | 

THE COURT: Yes, sir. | 

[209] MR. SCHWARTZ: And we have agreed that if he were re- 
called, he would testify that his wife's age at the time of death was 
approximately 59. | 

THE COURT: As of March 1962? | 

MR. SCHWARTZ: Yes, approximately 59. | 

* * * | 

[210] MR. SCHWARTZ: We offer in evidence, if Your Honor please, 
Plaintiff's Exhibit 5. And we have agreed that the entire record may 
be received in evidence, counsel being permitted to read such appli- 
cable and pertinent portions as each may choose to read. ! 

THE COURT: In other words, ladies and gentlemen, they have 
agreed that the record be before the Court, and counsel for the re- 
spective sides use such portions as they think appropriate for their 
side. 


| 
*x** * | 


MR. SCHWARTZ: The first page of the hospital record, Washing- 
ton Hospital Center, Medical Records, gives the name, Beatrice H. But- 
ler, and the name of the physician, address, occupation which says, 
"housewife," and the husband's name, place of employment, and then 
says: | 

Provisional or working diagnosis, which reads, ee mellitus 
with complications." 

"Retinopathy and neuropathy (peripheral and autonomic). 
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[211] MR. CASEY: That is not part of the provisional working 
diagnosis. That is down here. 

MR. SCHWARTZ: That is under diagnosis. _ 

MR. CASEY: That is the final diagnosis. 

MR. SCHWARTZ: The provisional diagnosis is diabetes mellitus 
with complications. 

That is the working diagnosis. 

The diagnosis when the patient left was: 

“Diabetes mellitus with retinopathy and neuropathy (Peripheral 
and autonomic).” : 

Fractured left zygoma and zygomatic arch.” 

The operations indicated on the first page are: 

"Open reduction of fractured left zygoma and zygomatic arch, 
March 27, 1962.” 

The consultant is Dr. Louis Balla. 

The surgeon is Dr. Balla. 


The attending physician is Dr. Gilbert Hurwitz. 
And the date discharged is April 6, 1962. 


And it is labeled, "Private case.” 

Under "Chief Complaint,” it says: "*Dizziness' and ‘near black- 
out’ spells for two weeks.” 

History of present illness: "This 49-year-old colored female had 
enjoyed good general health during [212] most of her life, but about 
eight months ago developed failing vision and dizzy spells. About six 
weeks ago, patient consulted me at the advice of her eye doctor concern- 
ing the possibility of diabetes mellitus. The patient did indeed prove to 
have diabetes with retinopathy, neuropathy, and probable nephropathy. 

"The patient was placed on chlorproponile, 500 milligrams daily, 
with only fair diabetic control. Urine became mostly negative but ap- 
parently the renal threshold was high.” 

If I make any mistakes in reading your writing, Doctor, please cor- 
rect me. Some of these words I have difficulty in reading. 
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"Dizzy spells vanished and plaintiff felt generally better. 
MR. LASKEY: Patient, you said "plaintiff." | 
MR. SCHWARTZ: "Dizzy spells vanished and patient felt generally 
better. Proteinuria persisted. Vitamin B-12 -- and something else -- 
was administered re: the neuropathy. | 
"Over the past two weeks, patient has redeveloped the dizziness 
and 'near blackout" spells along with [213] malaise and some ill-defined 
abdominal and lower back discomfort. For this current problem, pri- 
marily, patient was admitted to Washington Hospital Center.” 
Now, the second page, I am going to omit. If you want me to read 
it, I will be glad to read it. 
MR. LASKEY: You might read the first line. | 
MR. SCHWARTZ: The first line on "Family History"? 
MR. LASKEY: Yes. | 
MR. SCHWARTZ: "Mother died - diabetes mellitus -- father 
developed diabetes late in life." | 
Past History: "hysterectomy 15 years ago for fibroids." 
On the next page it says: "General appearance," "Very thin color- 
ed female lying quietly, looking older than stated age." 
There is nothing remaining on this page that I will read unless you 
want me to. | 
On March 24, 1962, the "Admission note" -- 
MR. LASKEY: Mr. Schwartz, will you read the blood pressure 
line, and so forth. 
MR. SCHWARTZ: Blood pressure lying, 170 over 90; standing, 710 
over 40. 
[214] The admission note -- "Progress Notes" -- March 24, 1962: 
49-year-old colored female admitted because of recent weakness, 
dizziness, and near-syncopal episodes for about eight days. ‘About six 
weeks ago, patient presented herself at the office with failing vision 
primarily. Examination revealed diabetic retinopathy and neuropathy. 
Subsequent evaluation showed the presence of diabetic intercapillary 
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glomerulosclerosis and persistent proteinuria. The patient's urines 
are usually sugar free on chlorproponile 500 milligrams daily but patient 
apparently has a high renal threshold for glucose. Patient received 
vitamin B-12 -- I won't read all of that again. 

Patient has been on ferrous sulfate for modest anemia but hamato- 
nit last night is 29 which may account for current symptoms. Anemia 
probably on basis of nephropathy. Blood pressure 160 over 100. Pulse 
96, regular. Chest clear. Cor negative except for tachycardia. 

=x * * 

[215] It is signed by Dr. G. Hurwitz. 

On March 26, 1962: This patient fell this a.m. while being X-rayed. 
Exam earlier was negative but four hours later she developed an ecchy- 
motic, left eye, with tenderness of the infra-orbital region as well. We 
already have a skull x-ray on her, but we should also get routine facial 


bones today. , 
And that is signed by B. P. Lau, Medical Doctor, X-ray Resident. 


On March 26, 1962, at 8:00 p.m.: Earlier today this patient fell 
during an intravenous pyelogram examination in X-ray, injuring the 
left face. X-rays revealed a depressed fracture of the floor of the 
orbit (left eye), zygoma and maxillary antrum, left. Seen in consulta~- 
tion by Dr. L. Balla, who will make conservative efforts to elevate the 
fractured area tomorrow under local anesthesia. 

Signed by G. Hurwitz, MD. 

On March 27, 1962, operation note: Depressed left zygoma ele- 
vated using external towel clip approach. To ward in satisfactory condi- 
tion. 

On March 28, it says: Very marked postural hypotension. 

[216] Right arm 110 over 7 0 supine. 

60 over 40 erect. 

March 28, 1962: First post-operative day, no problems. 

Signed: “Balla.” 
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March 29, 1962: Patient relatively comfortable today. Blood pres- 

sure 160 over 90, supine. Urine negative for glucose. | 
* * * 

March 30, 1962: Patient has aching in both legs and arms for 
about two nights. No objective warmth, swelling, or real tenderness. 
Probably related to accident in X-ray. | 

Signed by G. Hurwitz. 

April 1, 1962: Patient feels better with no dizziness. Postural 
hypotension unchanged. | 

April 3, 1962: Pains in both forearms since fall from X-ray table. 
To X-ray cervical spine. 

Signed by F. Holtzman. 


* * * i 
[217] April 5, 1962: The only pertinent part that I will read, un- 
less you want me to read it, is: 


To have upper GI series ina.m. No complaints referrable to face. 


That was April 5. | 
March 26, signed by Dr. Balla: 
Patient allegedly fell down today while in the process - taking 

X-ray pictures and injured the face at left. 
Nose: normal. | 
Mouth: O.K. | 
Face: Left zygoma depressed with difficulty to open the mouth. 

Left infra-orbital rim slightly depressed. Infra-orbital region tender. 

No diplopia. Left zygomatic arch depressed. 
X-rays taken show fracture of left maxilla which is pushed into 

the antrum. Left zygomatic arch fractured. 
Diagnosis: Fracture left (maxilla) molar bone, left seghie with 

fracture of left zygomatic arch and left infra-orbital rim. Plan to re- 
duce it. 
It is signed by "Balla." 
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April 3, 1962: Clinically the patient looks fairly good, the face is 
quite symmetrical. Infra-orbital [218] rim is straight. There is some 
remaining problem to open the mouth wide which is due to the depres- 
sion of the zygomatic arch on the left side, which apparently could not 
be corrected perfectly under local anesthesia. X-rays seen, taken on 
March 30, 1962. There is slight depression of the lateral wall of left 
antrum. Better results can be obtained only by more extensive opera- 
tion which, in my opinion, is not indicated considering the medical con- 
dition of the patient. 

Signed: "Balla." ; 

This is a form signed b: "Balla," dated March 27th, the date of the 
operation. 

The pre-operative diagnosis is depressed fracture of the left zy- 


goma and zygomatic arch. 
The post-operative diagnosis is the same. 
The surgeon was Dr. Louis Balla. 


The first assistant was Dr. Jaffee. 

The circulating nurses were Bowie and Harris. 

The anesthesia was monocaine. 

The operation title or description: Elevation of the depressed left 
zygomatic fracture. 

The patient was prepped and draped in the usual [219] manner using 
monocaine anesthesia. Anesthesia was obtained by injecting externally 
in the supraorbital area, laterally in the frontal zygomatic suture line 
area in the infra-orbital forearm, and in the canine fossa. A small 
stab wound incisions were made superior and inferior to the depressed 
zygoma and using the towel clip technique. The towel clips were placed 
behind the bone and the bone was elevated out into proper position. A 
small incision was made alongside the superior alveolar ridge poster- 
iorally and a fine elevator was placed in through there to confirm the 
elevation. Bleeding was minimal and the two small stab wounds were 
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covered with small bandaids and the patient was returned to 
in satisfactory condition. 
x** * 

The hospital record of the operation shows: 

Post-operative diagnosis: Fracture left zygoma, zygoma: 
and infra-orbital region. 

Surgeon: Dr. L. Balla. 

First assistant: Dr. Jaffee. 

[220] Instrument nurse; There is nothing there. 

Circulating nurse: Looks like Bowie and Harris. 

Anesthesia: Monocaine one per cent. 

Anesthesia began 1:00 p.m. 

Operation began 1:10 p.m. 

Operation closed 1:30 p.m. 


Condition during operation and post-operative condition: Satis- 


factory. | 

Operation title or description: Surgical reduction, open, technique, 
local. 

I will skip some of the X-ray reports, to the X-ray taken on March 
30, 1962, which reads: | 

Re-examination of the facial bones again shows the fractures de- 
scribed on 3-26-62. The left antrum remains opacified a there is 
residual depression of the zygoma. 

On the “orders and physician's signature," orders by Dr. Balla on 
March 27, 1962 -- there is the order signed by Dr. Balla: 

Bed rest - strict. And then, "Noted." 

And then: Liquid diet, four days. 

MR. CASEY: Liquid diet as necessary, PRN. 

xe * 

[221] MR. SCHWARTZ: Again, under "Orders and physician's 
signature," under date of March 24, 1962, over the signature of Dr. 
Hurwitz: | 
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Scheduled for IVP -- which I think is intravenous pyelogram. And 
that is written in black ink. 

Then on the side appears I. Gatling, who is the nurse and there is 
written, ‘‘Noted.”’ 

Under date of March 26, 1962, "Medical and surgical nursing notes," 
there appears: 

8:30: Went to x-ray. 10:45: Returned from x-ray. No special com- 
plaints. 

Blood pressure 130 over 90. 

And then the name, "Cora Gilchrist, SPN.” 

I don't know what that means. 

MR. LASKEY: Student practical nurse. 

MR. SCHWARTZ: 11:00 o'clock: Complains of pain in left side of 
face. Appears edematous. 

[222] Patient states she had dizzy spell and fell to floor in X-ray 
department. — 

2-00 o'clock: Dr. Farzan checked patient. Ice bag to left face. 

3:00 o'clock: Resting in bed, talking to visitor. 

Signed, Cora Gilchrist, Student Nurse. 

On the bottom of this same sheet, under "Treatments," is indi- 
cated intravenous pyelogram done, marked done at 11:00 o'clock -- or 
10:00 o'clock -- I can't tell which. 

On the lefthand side of the very next page, still the 26th, at 
3:11: 

Slept most of afternoon, no complaints. 

Left side of face and under left eye swollen. 

It is signed, "D. Boyd.” 

March 27, I think this is the date, from 12:00 midnight to 4:00 a.m. 

Sleeping very well. Seems comfortable. 

Then from five to seven that same morning -- I can't make out the 
next word. Then it says: 
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Spent a very quiet -- seems comfortable, very weak. 
MR. LASKEY: Very quiet. 
MR. SCHWARTZ: It looks to me like very weak. 
x** * | 
[224] MR. LASKEY: Read the next item, from eight to eleven. 
se SCHWARTZ: On 3-28? 
. LASKEY: The first item in the righthand column, iimiee 
the one you just read. 
MR. SCHWARTZ: See if you can find it, because I have already 
* turned the page that I was reading. | 
THE COURT: Do you want to point it out to Mr. Schwartz, Mr 
ase 
R. LASKEY: Yes, Your Honor. | 
a SCHWARTZ: 8:00 to 11:00 a.m.: Complete bed bath, self- 
administered. Back care given. | 
Patient was out of bed sitting in chair for 15 minutes. She said it 


did not make her dizzy. Patient now resting comfortably in bpd 
Is there anything else on that page? 
MR. CASEY: Yes, read from one to three. | 
MR. SCHWARTZ: From 1:00 to 3:00 o'clock: Out of bed to bath- 


room. Blood pressure 160 over 90. Back to bed and made nei 
able. No complaints offered. 

May I turn to the next page? Is there anything you want me to 
read? 
[225] MR. LASKEY: The first item. | 

MR. SCHWARTZ: Between 3:00 and 11:00 o'clock on March 28th, 
that would be in the morning: 

MR. LASKEY: P.M. 

MR. SCHWARTZ: P.M. -- excuse me. 

Quiet evening. No complaints offered. Diet taken well. | 
refused. | 


188 


May I sit down to finish reading, Your Honor? 

THE COURT: You certainly may. 

MR. SCHWARTZ: From 11:00 to 7:00 a.m.: 

Spent a very quiet night, slept well. Condition seems fair. 

The next morning: Bath and back rub self-administered. Very 
cooperative. No complaints. 

The next entry: Patient complains of headache and tiredness. 

12-00 to 3-00: In bed resting. No complaints offered this p.m. 

March 29: Quiet evening. Sleeping most of evening. 

11:30 to 7:00, March 29: Patient spent a quiet night. Slept well. 

March 30, 7:30 to 10:00 a.m.: Patient didn't [226] eat breakfast 
well. Says she is in pain too much. Patient to X-ray at 9:00. After 
return patient didn't want bath. Patient resting now. Binder off. 

MR. LASKEY: Read the next one. 

MR.SCHWARTZ: Where is that? 


MR. LASKEY: Right after what you just read. 


MR. SCHWARTZ: That would be on the next day. Some of these 

aren't dated, are they? 
R. LASKEY: Still on 3-29, beginning 11:00 o'clock p.m. 

MR. SCHWARTZ: That is on March 30th. 

MR. LASKEY: No, that is the 29th, on the lefthand side. 

MR. SCHWARTZ: The righthand side is the 30th? 

MR. LASKEY: That is correct. Read 3:00 to 11:00. 

MR. SCHWARTZ: 3:00 to 11:00 -- that is March 30th? 

MR.LASKEY: The 29th. 

MR. CASEY: The 29th. 

MR. SCHWARTZ: I think you go to March 30th on the righthand 
side of that same page. 

MR. LASKEY: That is correct. 

MR. SCHWARTZ: Now we go to March 30th, don't we? 

MR. LASKEY: Yes. 
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[227] MR. SCHWARTZ: 3:00 to 11:00 p.m.: Sleeping at intervals. 
Complains of slight headache. HS. care. | 
11:00 to 7:00: Patient apparently slept well. No complaints of - 
fered. 
7:00 to 12:00: Complete a.m. care given. Seems quite accwen 
Said she did not feel able to do own bath. Complained of pain in arms 
and legs. | 
12:00 to 3:00: Resting in bed. | 
3:00 to 11:00 p.m. -- what day would that be -- on the next day? 
MR. CASEY: The 31st. | 
MR, SCHWARTZ: This is the 31st, now? | 
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MR. CASEY: Yes. | 

MR. SCHWARTZ: 3:00 to 11:00 p.m.: Sleeping constantly, com- 
plains of headache. HS. care. | 

11:00 p.m. to 7:00 a.m. Spent a very quiet night. Slept well. Con- 


dition seems fair. | 
7:00 to 3:00: A.M. care given partly by self. Seems quite painful 
-- and I can't make out the rest of that. | 
MR. LASKEY: At intervals. | 
MR. SCHWARTZ: At intervals, is that what that means? 
Now we are on April 1, I think. | 
[228] MR. LASKEY: Yes, we are. 
MR. SCHWARTZ: 3:00 to 10:00 a.m., April 1: 
Sleeping at intervals. No complaints. 

11:00 to 7:00 a.m. -- that would be April 1 until nih and then 
April 2 -- 
Awake at intervals during the night. I can't make this Hs 

To bathroom with assistance. Large amount of fecal material 
expelled. Then something about stool specimens obtained. 

Patient very unsteady on feet. 

Can you read the next line? 

MR. LASKEY: Coordination seems very poor. 
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MR. SCHWARTZ: Coordination seems very poor. Then there is 
something after that about fair -- I can't make it out, can you? 

MR. CASEY: Coordination seems very poor. Condition seems 
fair. 

MR. SCHWARTZ: Coordination. 

MR. CASEY: Unsteady on feet. 

MR. SCHWARTZ: Patient very unsteady on feet. Coordination 
seems very poor. Condition seems fair. 

April 2, 7:00 to 11:00: Patient refused a.m. care. 

[229] Out of bed to bathroom. Complained of pain in arms. 
Patient to X-ray at 9:30. 

10:45: Patient back from X-ray. 

12-00 to 3:00: Resting in bed. Ate lunch fair. 

April 3, 1962: Partial bath. Patient out of bed with no ill effects. 
Patient complained of muscle cramping in legs and around wrists. 
Blood pressure taken. Then something about binder rewrapped. Pa- 
tient comfortable. 

1:00 to 3:00: Ate good diet. No complaints. Slept most of after- 
noon. 

April 4, 1962, 7:30 to 10:30: Complete bath self-administered. 
Patient states she feels stronger than she did previously. Patient 
offers no complaints. Stool specimen collected and sent to lab. 

1:00 to 3:00: Ate fair, diet. No complaints. Sleeps for long in- 
tervals. 

April 6 -- 

MR. LASKEY: How about April 5? 

MR. SCHWARTZ: April 5 -- 

MR. CASEY: April 4. 

MR. SCHWARTZ: I read the 4th -- I thought I did. 

MR. CASEY: 3:00 to 11:00: Resting in bed. 

[230] Offers no complaints. 

MR. SCHWARTZ: Oh, yes, I see. 


MR. CASEY: Then the next. 

MR. SCHWARTZ: 11:00 to 7:00: Slept very well. No complaints. 
Condition seems fair. | 

Then April 5, 8:00 to 11:00: Bath self-administered. Back rub. 
Patient out of bed with no ill effects. Something - binder rewrapped. 
Blood pressure taken and charted. Patient has no complaints, 

Signed by B. Mulhall, Student Nurse. 

1:00 to 3:00: Sitting up in bed talking to visitors. No couplaints. 

Signed Cora Gilchrist. 

April 6, 1962, 7:30 to 10:30: Routine a.m. care self-administered. 
Patient taken to X-ray and returned at 9:30 a.m. Patient offers no 
complaints. 

11:15: Discharged from E.M. ward by way of wheel chair ap- 
parently in good condition. 

MR. CASEY: Will you read the entry before that, the night of 
April 5th? 

MR. SCHWARTZ: Would that be from 3:00 to 11:00? 

MR. CASEY: Yes. 

[231] MR. SCHWARTZ: 3:00 to 11:00: Laying down. Blood pres- 
sure 148 over 70. 

Sitting up: Blood pressure 140 over 72. 

Resting comfortably in bed. Fractional negative -- what! is that? 

MR. LASKEY: Diabetic. | 

MR. CASEY: A test she gave herself. | 

MR. SCHWARTZ: Isee. The next entry, 11:00 p.m. to 4: 00 a.m: 
Spent a very quiet night. Slept well. | 
I think I have gone through that file. | 

Now, if Your Honor please, I will offer in evidence the hospital 
bill, which I think was Plaintiff's Exhibit No. 3. | 

THE COURT: Let's qualify it, Mr. Schwartz. | 

MR. LASKEY: May we approach the bench, Your Honor? 

THE COURT: Yes. 
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MR. LASKEY: I object to that. 

THE COURT: Ali right. 

(At the Bench:) 

MR. LASKEY: Might I ask the purpose of the tender? 

MR. SCHWARTZ: What was that? 

MR. LASKEY: What is the purpose of the tender? 

MR. SCHWARTZ: To show that she was charged with [232] certain 
items on the bill. 

THE COURT: Relating to the fracture? 

MR. LASKEY: They were not paid. 

MR. SCHWARTZ: That is correct. 

THE COURT: She is obligated for them. 

MR. LASKEY: We have been through this before, about the statute 
running. 

THE COURT: Oh, all right, sir. I do remember something about 
that, now. 

MR SCHWARTZ: That is the matter where she was billed for 
certain items included on this bill, but it is true that they have not been 
paid, and that the claim is now barred by the Statute of Limitations. 

THE COURT: All right, sir. I don't think you need them, anyway. 

MR. SCHWARTZ: Your Honor is excluding them? 

THE COURT: Yes. 

-—* * 

[233] MR. SCHWARTZ: I want to be sure that I have offered all 

the other exhibits. 
=—* * 

MR. SCHWARTZ: I offer Plaintiff's Exhibit 6, which is the blank 
card. 

1 offer that in evidence to show the type of card they used. 

THE COURT: No objection, gentlemen? 

DEFENSE COUNSEL (in unison): None. 
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THE COURT: That is the blank card. 

MR, SCHWARTZ: Ialso want to offer now the incident separ not 
in its entirety. I offer that portion of it which pertains to everything 
except the suggestions for preventing this incident. 

THE COURT: Is there any objection? | 

[234] MR. SCHWARTZ: What is above the heavy black line. 

MR. LASKEY: Wait a minute. The suggestion -- 

THE COURT: He says everything other thanthat. 

MR. SCHWARTZ: Everything above the heavy black line, except 
the suggestions. | 

THE COURT: That's right. 

(Defense counsel perused the exhibit.) 

MR. CASEY: This below the black line -- 

MR. SCHWARTZ: Iam not offering it at this point. | 

MR. LASKEY: He is not offering anything below the suggestions. 
You are not offering anything below the word "suggestions"? 

MR. SCHWARTZ: I offer, up to this point, excluding this, includ- 
ing the signature, of course (indicating). | 

MR. LASKEY: Yes. 

MR. SCHWARTZ: Excluding these three re including the head- 
ing, "Suggestions for preventing this incident. 

MR. CASEY: I object. | 

THE COURT: What is your objection, sir? 

MR. CASEY: No proper ground for its admission. It doesn't im- 
peach the testimony given by the lady, I mean, by Mrs. Powers, for- 
merly Miss Hurt. 

MR. LASKEY: I will join in that objection. She 28s} pecteanally 
to it. 

We object to the admission of such an incident Eee or any por- 
tion of it, unless plaintiff is precluded from getting evidence in any 
other fashion. | 
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MR. CASEY: I think if they have a document which is partially 
admitted, it may tend to confuse the jury, particularly if the time should 
come that they ask for the exhibits, and are then told that they could 
have just a portion which has been reprepared. 

I think this lady has testified to that. That doesn't impeach her 
testimony, and I don't think there is any reason to admit it. 


THE COURT: As to your first point, even in criminal cases they 
do what you suggest is detrimental: They frequently have need to de- 
lete certain parts. I think that is proper. However, if this is a mere 
cumulation -- 

MR. CASEY: My reason was just that since everything that was 
proper in there was cumulative, I thought it best not to have a mystery 
document . 

THE COURT: Iam not challenging that. AllIam interested in 
now: Is everything that is encompassed in this document in evidence 
without challenge, factually? 

MR. LASKEY: That is correct, sir. 

[236] THE COURT: Mr. Schwartz, if that is true, I don't know any 
reason for it. 

MR. SCHWARTZ: Well, I think this is a document that the witness 
testified was kept routinely, taken from that card. I shows on it what 
information was on the card, and to that extent I think it classifies ex- 
actly what she did. Otherwise, you have got a hiatus with respect to 
that, because she couldn't remember too well about it. 

MR. LASKEY: She testified to that. 

~_*** 

[237] THE COURT: You have perfect justification now to treat 
everything on there as evidence by stipulation of counsel. 

MR. SCHWARTZ: Thank you, Your Honor. 

MR. CASEY: Your Honor, everything on there within the portions 
that were offered. 

MR. SCHWARTZ: Well, we understand t hat. 


-_* * 
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[238] If Your Honor please, I offer, subject to final decision by 
Your Honor, a funeral bill and a hospital record, a bill of D.C. General 
Hospital. I have no evidence which ties up the death of the plies with 
the fracture. 

THE COURT: And you carry the burden. 

MR. SCHWARTZ: Yes, sir. And, consequently, Iam not laecing 
the evidence of the funeral bill nor the D. C. General Hospital record, 
because, as I say, I haven't tied it in. 

THE COURT: I agree with you. 

MR. SCHWARTZ: That evidence would only be competent i 
Shown that was the cause of her death. 

THE COURT: That is my understanding. 

MR. SCHWARTZ: I think, now, that I have covered practically 
every document that I could think of that was tendered to Your Honor. 
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[240] THE COURT: Now, withthat, youare resting, Mr. Schwartz? 


MR. SCHWARTZ: Yes, Your Honor. 
THE COURT: That means that the wrongful death feature |is out ? 
MR. SCHWARTZ: That count is out. That leaves in the case two 
counts, a count by the husband for loss of consortium. 
THE COURT: And expenses. 
MR. SCHWARTZ: And whatever expenses are in the case. 
[241] THE COURT: Do we have any of those, sir? 
MR. SCHWARTZ: Well, Your Honor, since you have exchided the 
bill, I don't think that there is any monetary loss, none that comes to 
my mind at the moment. | 
** * 
MR. SCHWARTZ: Then the claim by the husband, as administra- 
tor of his wife's estate, for disability. | 
THE COURT: That is her action during her lifetime. 
MR. SCHWARTZ: Yes, Your Honor, which, of course, excluded 
pain and suffering, as I understand the rule. 
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THE COURT: Yes, sir. Well, frankly, there is a question on pain 
and suffering, actually. 

MR. LASKEY: I don't think there is any question. 

MR. CASEY: The statute excludes that. 

THE COURT: As to survival, there is. Anyway, Mr. Schwartz is 
not claiming that, so we don't have to make a windmill of it. 

MR. SCHWARTZ: I don't believe it is inchded. I may be in error. 

THE COURT: I am not sure, Mr. Schwartz. In any event, what 
does that embrace then? 

MR. SCHWARTZ: It embraces the disability of the [242] plaintiff, 
her injury, for which he can be compensated through her estate, and for 
the husband's loss of consortium and companionship. 

=_* * 

THE COURT: All right, sir. Now, that is what you have left. And 
we are understanding that the count as to wrongful death has been with- 
drawn. 


MR. SCHWARTZ: Yes, Your Honor. 

THE COURT: Or dismissed -- whichever way you want to put it. 

Now, do you gentlemen have anything to say with respect to what 
is left? 


MR. LASKEY: Yes, sir. I move the Court for -- 

[243] THE COURT: Let me ask you -- this might be helpful or 
hurtful to you: I is my feeling at the present time that this type of case 
is something which does not require expertise. It would seem to me it 
would be basically a question of notice or lack of notice on the part of 
these people, under all the circumstances, and whether, under all the 
circumstances,that was done which an ordinary prudent person, under 
the circumstances, would have done. In other words, common law neg- 
ligence. And you gentlemen disagree, aS indicated by your pre-trial 
order. 

MR. LASKEY: Yes, Your Honor. 

MR. MURPHY: Yes, Your Honor. 
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THE COURT: Iam conscious of the cases which you have cited. I 
have cast my die that way, and I will adhere to it. I say this * that you 
gentlemen may be protected on the record. 

MR. LASKEY: I will not re-argue it. | 

x * * | 

[248] MR. LASKEY: If the Court please, I move for the direction 
of a verdict in favor of the defendant, Washington Hospital Center, on 
the ground that the plaintiff's proof fails to establish negligence on the 
part of this defendant, under whatever controlling theory be applied to 
the standards of conduct required in the case, which I still submit is, 
as stated in the Garfield Memorial case, Marshall vs. Garfield Mem- 

_ orial Hospital, which has been previously cited; or under the doctrine 
of common law negligence and the requirements laid down for this jur- 
isdiction in Pomeroy vs. Pennsylvania Railroad, *** | 

x * * 

[249] Plaintiff's allegations now against the defendants are alleged 
against them, as I understand it, and must be on the proof that each is 
the separate entity responsible only for its own acts or its ove agents. 

[250] THE COURT: Let me interrupt you, sir. 

Mr. Schwartz, aren't we justified in assuming that if there be any 
: liability on A, B, or C, it would be A, B, or C's liability, not ‘as the 

result of agency or employment or anything else? 
xx * 

MR. SCHWARTZ: You mean whether or not I claim that the hos- 
pital might have been the agent of any one of the doctors? | 

THE COURT: That's right. 

MR. SCHWARTZ: Or the doctors the agent of the hospital? I don't 
think that that would be the situation. I think that it isn't a situation 
where either the hospital was negligent, and if the hospital was negli- 
gent none of the doctors were; or, if the doctors were negligent, -- or 
if the doctors were negligent, the hospital and one or more of the doc- 


tors were out. 
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In other words, the negligence of all of them could have concurred 
to produce this result. But I don't claim at [251] this point, I don't 
think, -- I don't have in mind-- 

THE COURT: Let me say, sir, that is my feeling, and I will so 
hold unless something to the contrary be shown. 

** * 

MR. LASKEY: *** The negligence attributable to the hospital in 
accordance with the claims of the plaintiffs, as I understand it, is that 
there should have been something done by them to acquaint the X-ray 
department with a need for some special precaution. 

Am I stating your position correctly, Mr. Schwartz? 

MR. SCHWARTZ: There was something that they should have done 
to apprise the’ X-ray department that this woman was subject to black- 
outs, which the hospital knew or should have known. 

MR. LASKEY: I understand. I do not think that the evidence sup- 
ports that. And, frankly, I have difficulty here in the application, or the 
elimination from the case, of the principles which govern ordinarily in 
the case of a patient [252] in the hospital, a patient and doctor, and that 
is the peculiar standards of care applicable to those situations. 

To me consideration special to the field of hospital care and medi- 
cine generally are inseparable to the consideration of the standards 
required of the hospital in this case. 

Under Mr. Schwartz's theory, it would have to be assumed that all 
diabetics are subject to fainting spells or falling. There is no evidence 
to support that. I don't think that is a matter which the jury should be 
permitted to speculate upon in the absence of some guidance in the evi- 
dence. 

The evidence is that this IVP, this intravenous pyelogram, was 
ordered to be had by the plaintiff's attending physician. I don't think 
anyone will contend that if the hospital had not, in the face of that di- 
rection, made arrangements to have this patient taken to the place 
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where the tests could be performed, it would have been, as Dr. Balla 
so well said, "If we hadn't done it, they would have sued us for that." 
So we had to send her. Her doctor was in charge of her manage- 
ment and her control. | 
The evidence in this case shows that where certain specific situa- 
tions in the mind of the doctor are present, an appropriate entry can 
~ be made on the orders. 
Dr. Balla, because the patient was recently under [253] anesthesia, 
made a specific indication to govern care. 
There is no contention that there was any special order in this case 
as to how the plaintiff-decedent was to be taken to the X-ray room. 
She was taken by wheel chair. There is no evidence that she should 
have been taken any other way, and there is nothing in the evidence 
from which a conclusion could be reached on the basis of any|applicable 
standards of care, common law or malpractice, that that should have 
been done any differently. But there is no evidence as to what -- and I 
think this is the point we are apt to overlook -- Mr. Schwartz is the 
only authority, and his statements are not entitled to be given the weight 
of evidence, -- Mr. Schwartz is the only authority to urge that nothing 
was on that routing slip which should have been on it. 
The only person having knowledge -- the only person having knowl- 
edge of it was Mrs. Powers. She didn't recall. She got some informa- 
tion, she thought, from that slip which she put on another report which 
she made out, but there is a complete failure of the evidence to show 
what actually was on that slip. 
For all the evidence in this case contains, that slip may very well 
have had, "patient subject to near blackouts,"' because the hospital rec- 
ord doesn't show blackouts. [254] It shows "near" in quotes, The doc- 
tor shows it in quotes. We must assume, when he puts something in 
quotes, that it is the patient's words, that it is not a medical diagnosis. 
But as far as the evidence in this case is concerned, that slip could 
have had all sorts of warnings in capital letters. And we cannot, from 


200 


the absence of plaintiff's evidence, assume that the slip was made out 
in any way that was improper, because to assume that is to present the 
plaintiff with a Christmas present of a burden of proof which he has not 
met. 

From that! point forward, as to the plaintiff's going to X-ray and 
what went with her. again, we have nothing to do but speculate as to 
whether or not that was or was not proper hospital care. I know that I 
am getting back into a matter that Your Honor has ruled on. 

THE COURT: That is all right. 

MR. LASKEY: But I would hope to deter the possibility that that 
might be the basis of a ruling which I sincerely feel would not be a 
proper one in this case. 


=x * 


[255] *** All Iam saying is that if he is specifically saying it was 
negligence forthe hospital not to include a warning on this routing slip, 
which spelled out dizziness and near blackouts, -- 


x=* * 


[256] he has got to prove it. And all he has proved is, under the 
practice of Groover, Christie and Merritt, those slips were destroyed 
after three months, or some such period. *** where he's relying on 
something specific, the failure to warn, and the route slip containing a 
part of this information went with the patient to X-ray, I think it is his 
obligation to carry his burden showing affirmatively that that was not 
there. 

=e 

[261] MR. LASKEY: Yes, Your Honor. Again, I would say that in 
the light of the whole record, giving the plaintiff every favorable infer- 
ence from it, but we have to consider the whole record, and this hos- 
pital record, while it gives a report that the plaintiff had said to her 
private physician that she had dizziness and near blackouts, the hos- 
pital was on notice that this doctor wanted and directed that his patient 
be permitted to get up at liberty. There has beena definition of the 
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meaning of that order by the person most qualified to give it, by the 
doctor. It meant that she could get out of bed, go to the recreation 
area, to the gift shop, go anywhere within the normal areas in the hos- 
pital that she wanted to. That must be considered in the light of the al- 
leged duty of the hospital to put something special -- Iam not conced- 
ing my prior point -- but I think that we have to consider all of the 
established and uncontradicted evidence in the case as to what it is that 
makes the hospital required to take some special precaution. I do not 
concede that we did not do it. Iam now saying that there is no adequate 
showing of noticing to the hospital that this should be done. 

[262] As one of the doctors so well said, "People in hospitals are 
there because they are sick," and here, again, Iam magnetically drawn 
back to the underlying principle of this case: That because | you are 
dealing here with sick people, we are not entitled to have a lay jury 
speculate as to what the duty is. 


| 
| 
* ex | 


[264] The most significant aspect -- I won't say most significant — 
but I will make it the most striking application of the Pomeroy case to 
this case is in the absence of any proof of a causal relationship between 
what the hospital did or did not do and this injury. I refer now to the 
testimony of Dr. Wissler that if a patient came down with directions to 
X-ray or to have an IVP, and the patient said she could stand, they 
would stand her. And that would be the case no matter what was on the 
sheet. | 

The further matter of interruption of the plaintiff's proof of causa- 
tion is this: The patient came to the X-ray department and/ was turned 
over to them. The person who brought her left. She was in their sole 
custody and control. She demonstrated her ability to walk to the dres- 
sing room, to walk to the X-ray table. She was observed by a trained 
medical doctor, a doctor who had been through medical school, who had 
had at least one year of rotating internship, based on the evidence in 
this case, and was in his second year of specialty training in radiology. 


202 


He was a medical doctor, and he had opportunity to clinically examine 
this patient. [265] It was a matter of medical judgment as to whether 
the procedure requested by the patient's attending physician was to be 
carried out by|them, and they decided to carry it out. 

And the doctor's testimony was that, with the request for that op- 
eration, if he wanted the hospital chart he could have gotten it, that if 
the patient's physician had ordered the test and the patient said she 
could stand, they would stand her for the X-ray film which was re- 
quested. 

So that there was there -- and I am not saying that there was neg- 
ligence on the part of Groover, Christie and Merritt -- that would be 
very capably argued by Mr. Murphy, and I anticipate agreeing with his 
argument in that respect. I do say that if there was, it was an inter- 
vening act, and whatever the hospital had done was not the proximate 
cause of this injury. 

xe 

[272] MR. MURPHY: Factually, I think the case we are dealing 
with in this situation is, I think, without too much controversy, that we 
have a lady who had some near syncopal episodes or episode, that she 
had, as she described it, "near blackouts,” and that Dr. Hurwitz had 
actual notice of this history. And having actual notice of that history 
and the rest of her general medical picture, Dr. Hurwitz made a medi- 
cal judgment, which he testified constituted a medical judgment, that 
his patient was able to be up and at liberty and out of bed, and that his 
patient was medically fit to take the tests which he ordered. 

The Washington Hospital Center had actual notice of all of the fore- 
going, of this history, because it appears [273] in their records. 

Now, there has been some testimony that Groover, Christie and 
Merritt could -- a possibility -- have sent for the records. So could 
Dr. Hurwitz have ordered that the record go with the patient. So could 
the hospital attendant have brought it. None of this is the practice. The 
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practice is, as has been testified, the doctor orders X-rays, the nurse 
copies off of the record the part which is pertinent to go to the X-ray 
department, and the X-ray department receives this and carries out 
the examination ordered by the person's private physician. | 
Now, the only charge against Groover, Christie and Merritt, as I 
see it from this evidence, is that Groover, Christie and Merritt should 
have had notice that this woman might have fainted. As I understand 
the evidence, there is no question that they did not have actual notice 
of any history of near syncopal episodes. What they did have actual 
notice of was that the private physician said that this woman should 
have an IVP. | 
She arrived in the X-ray department in the normal fashion of ambu- 
latory patients, that is, ina wheel chair. She was not ona stretcher. 
" She got out of the wheel chair and walked to the room and cha into 
the gown, and walked [274] to the X-ray table. That following the rou- 


tine procedure, the X-rays were taken, and again following the routine 


procedure, the patient was asked whether she felt that she could stand, 


and she answered yes. When the table was halfway up and stopped be- 
fore being brought up the rest of the way, she said yes, she could stand. 
She did stand while the X-ray technician walked, I think the testimony 
was, 12 to 15 feet, behind the lead shield, and turned and looked out the 
window, and it was at that point that Mrs. Butler collapsed and struck 
her face. | 

There is absolutely no testimony at all about anything that hap- 
pened in that X-ray department which would give anybody constructive 
notice that this lady might faint, to the extent that we should have done 
anything about it, beyond the mere possibility that anybody can faint at 
any time. 

There is not one scintilla of evidence anywhere that this woman 
was a greater risk than the routine patient coming foran IVP. She was 
treated as a routine patient, and there was an unfortunate accident. 
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I agree that if we are going on common law negligence, as Your 
Honor has indicated his intention to rule, I agree that thereafter the 
basic question in the case is notice. And I don't think that there is any 
question in this case that [275] Groover, Christie and Merritt did not 
have actual notice, and that they had nothing which would put them on 
constructive notice. 

* ex 

[277] I think at this point is the point where it is determined that 
all three of the defendants are entitled to a [278] directed verdict -- if 
I may spread out my proper sphere of argument -- I think the whole 
thing depends upon the keystone of her physician's medical judgment 
that she was able to have this test, that she was a fit subject for it, and 
he knew what the tests entailed, and this was a question of medical 
judgment. 

=e 

Therefore, I think, because of the fact the keystone of the case is 
the medical judgment of the attending physician that the patient was 
able to take the tests, that she was able to be up and out of bed and at 
liberty, the fact that this constitutes medical judgment -- and, again, 
this was specifically inquired into, "Is this determination a question of 
medical judgment?” and the doctors say yes -- and on that basis I 
think all three defendants are entitled to a directed verdict. AndI 
would also, on that basis, respectfully disagree with Your Honor's 
ruling that expert opinion evidence is not required, because I think that 
this judgment, if the [279] plaintiff were to prevail, would have to be 
questioned as being beyond the standard of judgment normally exer- 
cised by physicians in charge of patients of like character. 

~_e*e 

[280] I thinkit is a medical problem. I don't know whether it would 
be worth the risk to get the result of the test. To me, it is a question 
in the medical [281] picture: Does the doctor determine that it is worth 
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running the risk? Just the same as when he gives penicillin, and one 
person out of a million drops dead from it. | 
** * 

THE COURT: Would you still have to have testimony (2 of an 
expert character? 

MR. MURPHY: I would think so, Your Honor. I still think it isa 
medical judgment as to whether the tests should be performed in the 
given circumstances of the patient. If, of course, we are “ to get 
into the problem -- 

THE COURT: Wouldn't that be more appropriately a question of 
fact for determination by the jury? 

MR. MURPHY: I don't believe so, Your Honor. If we abe going to 
get into a question of equipment and whether it should have been some- 
what differently designed, then we have another problem. | 

THE COURT: As a matter of fact, I don't think we can go into that, 
because the pre-trial order doesn't say anything about "defective equip- 
ment."" We can't do that under the pre-trial order. 

I am just limiting it to the fact that, assuming that they tad knowl- 
edge, not only of "diabetes and complications, but of fainting spells, 
dizziness, whatever it is, or near blackouts for a period of eight days 
or two weeks, whatever it was, query: Did that make for a duty of doing 
other than what would be routine in the taking of an IVP? | 

MR. MURPHY: Frankly, Your Honor, I don't know. And that is 
why I think you have to have an expert opinion, [283] because I don't 
know what is required in an X-ray room and what can be done within 
reason. 


xe * 
[302] THE COURT: Mr. Laskey, do you want to say arlything? 
MR. LASKEY: I would like to say one or two things briefly. 
One thing that I think we have all overlooked, and I think it is of 
significance: That there is no evidence in this case, at all, |as to what 
condition it was that caused Mrs. Butler's fall. 
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The jury would have to speculate that it was caused by the same 
condition which was reflected in the doctor's notes. There is no evi- 
dence to that effect. 

x xe 

[309] THE COURT: All right, sir. 

Iam going to grant the motion of Dr. Hurwitz under the facts 
before me. 

I am going to deny the motion as to the hospital and as to Drs. 
Groover, Christie and Merritt at this time. I think that there are cer- 
tain facts in here which should go to the jury. There are complica- 
tions in it which I recognize, and if it becomes necessary later, I will 
give consideration to them. 


-_—* 


[312] DR. GILBERT E. HURWITZ 


called as a witness by the defense and, having been previously duly 
sworn, was examined and testified further as follows: 


DIRECT EXAMINATION 


BY MR. LASKEY: 

Q. I would like to hand the Doctor, for his use during the course 
of my examination, if he needs to refer to it, Plaintiff's Exhibit No. 5, 
the hospital record. 

[313] THE COURT: Yes, sir. 

Q. (Continued) Doctor, do you have your office notes with you? 
A. They are in that envelope, sir (indicating). 

Q. I hand the Doctor his office notes for the same purpose. 

-_x* 

Q. Doctor, it is my understanding of your testimony that you saw 
Mrs. Butler at your office on March the 22nd, 1962? A. Yes, sir. 

Q. What did your examination of her at that time consist of? A. 
It consisted of a discussion with the patient and a physical examina- 
tion, examination of the urine and several X-ray determinations. 
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Q. Now, what procedures were followed with respect to the X- 
rays? What X-rays did you take? A. The patient was ch in the 
normal fashion in my office. 

[314] Q. Well, we don't know what that normal fashion is, Doctor, 
and I want you to keep this in mind: We are trying, as laymen, to get 
a clear picture of what actually goes on, and "normal procedure” 
doesn't mean anything to us, because we have never done this. 

What do you do when you make X-rays? A. Patient had two types 
of X-ray examinations. | 

One was an X-ray examination of the chest, which requires that 
the patient stand by herself with her chin resting on a portion of the 
apparatus; patient places hands on her hips and the x-ray is taken when 
the patient takes a deep breath and holds it. She is required to remain 
in that position for a few seconds until the X-ray is performed. Then 
she is at ease. 


Patient also had an X-ray of the lower back performed. | 
requires that the patient lie on an X-ray table. This was done subse- 
quently, and the patient left the X-ray room and returned to the exam- 
ining room. | 


Q. Now, during the course of those procedures, did the patient 
make any statement or comment with reference to dizziness | jor near 
blackout? A. Not to my best recollection. ! 

Q. What is your best recollection with respect to what [315] the 
patient said at any time while she was your patient with respect to near 
dizziness or blackouts, or with dizziness or near blackouts?) A. On 
the day prior to admission to the hospital, my notes indicate -- 

Q. This would be the same day that you just talked about, the 22nd? 
A. The 22nd, yes, sir. -- that the patient hada semi-syncopal episode 
Friday night, six days ago, indicating one at that time, and then went on 
to indicate mallaise, which is a sensation of feeling badly, and backache 
radiating into the lower abdomen since. Also anaraxia, which means 
some loss of appetite. 
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Q. Do your notes, anywhere before or since, indicate any other 
episode of blackout? A. You mean of near syncope? 

Q. Yes. A. No, I don't think they do. 

Q. Irrespective of your notes, do you, yourself, have any recol- 
lection of any other such episode at any time prior to March 26th, 19627 
A. I do not, sir. 

Q. What, if anything, did you observe on March the 22nd, [316] 
which, based on your knowledge of the prior history of the patient, was 
there to indicate any need for special precautions with respect to this 
patient from March 22nd forward? A. Nothing. 

Q. You don't recall whether you testified whether you knew how 
she came to your office and how she left? A. I do not. I know she was 
accompanied by her daughter, which is not unusual. 

Q. And you were also, at that time, -- had you decided that she 
was to be hospitalized? A. Yes, sir. 

Q. And at that time did you see any need for instructing her espe- 
cially with respect to how she was to go to the hospital, or whether she 
was to go with assistance or without assistance ? 

Did you see any need for so instructing her in that respect? A. I 
didn't. 

Q. You didn't? A. I didn't see any need, and don't remember in- 
structing her on any special fashion on how to get to the hospital, other 
than presuming that her daughter would go along, as usually was the 
case. 

[317] Q. When did you next see the patient? A. On March 24th, 
in the hospital. 

Q. Inthe hospital. And at that time you made an examination of 
her? A. Yes, sir. 

Q. What do you recall about the processes of that examination? 
What you did and what she did and what positions she assumed, and 
what was she required to assume? A. I don't recall anything unusual 
in that examination. I performed it in my usual way, and I have neither 
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recollection nor notes to indicate that at any time during the examina- 
tion the patient had any ill effects. | 

Q. Based on your examination of March 26th, your examination of 
March 24th, and your examination of the hospital record concerning 
information placed thereon prior to March the 26th, is there anything 
-- A. I'msorry. Would you say that again? | 

Q. Yes. Based upon your examination of March 22nd, » your knowl- 
edge of your prior treatments of the patient, your examination of the 
patient on March the 24th at the hospital, and any information which 
you might have observed on the hospital record as it existed prior to 
March 26th, is there anything there to indicate to you, in your medical 
judgment, [318] that this patient was then threatened with any blackout 
or fainting spell? | 

THE COURT: Just a minute. This calls for an opinion. Does 
anyone object? | 

MR. SCHWARTZ: No, but I don't see that it has any relevancy. 

THE COURT: All right, Doctor, you may answer the question, if 
you can. 

THE WITNESS: I don't want to ask you to repeat it. I think I 
understand the question, which was on the basis of what I knew from 
the chart, my examinations, and so on, was there anything to indicate 
to me that this patient was at that time subject to near blackouts. 

MR. LASKEY: No, subject to fainting spells. | 

THE WITNESS: Subject -- no, sir. 

THE COURT: Subject to what? 

MR. LASKEY: Fainting spells. 

THE COURT: And you said no, Doctor? 

THE WITNESS: No, sir. 

BY MR. LASKEY: 

Q. Doctor, did you ever have occasion to check this ais s 

blood pressure, supine and upright? A. Yes, sir. 
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[319] Q. Do you know when? A. March 26th. 

Q. Before or after her fall? A. After. 

Q. Now, what were the results of that? A. (Perusing the rec- 
ords.) When the patient stood, the blood pressure fell. 

Q. Were you doing the blood pressure? A. Yes, sir. 

Q. Was anything else observed? A. Yes. 

Q. What?’ A. Again, to the best of my recollection and according 
to my notes, that when that occurred the patient experienced no ill 
effects. 

Q. What did she, if anything, experience with respect to dizziness ? 
A. Nothing, again according to my notes or recollection. 

Q. I will refer you to your order. I hope to avoid repetition, but I 
want to be sure that we have covered this matter: 

Your order of March 23rd, which was a phone order which you 
later signed, presumably on the 24th when you came [320] there for the 
examination, contains the direction, "Up at lib,” and other orders con- 


tained in the order of March 23rd indicate that the patient was to be up 
doing things for herself, is that correct? A. Yes, sir. 


Q. You would contemplate, under those orders, Doctor, that she 
would have occasion to get up after lying down fora period? A. Yes, 
sir. 

Q. Did you see anything which, in your medical judgment, indicated 
that she should not get up after a period of lying down? A. No, sir. 

Q. In your order of the 24th, the first order of the soap suds 
enema, according to your experience, how was that to be administered? 
A. An enema is ordinarily administered toa patient in bed. Subse- 
quently, when the patient has an urge to evacuate, they arise and go to 
the bathroom and do so. 

Q. And in that same order of March 24th, Item No. 5, she was 
scheduled for an IVP, which, as we all know so well by now, is an in- 
travenous pyelogram. 
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| 
Was there anything in your medical judgment about [321] the con- 
dition of the patient which required any procedures other than those 
which you knew were usually followed? A. No, sir. | 
MR. LASKEY: That's all I have, Your Honor. 


** * 


CROSS EXAMINATION 


BY MR. SCHWARTZ: | 

Q. Dr. Hurwitz, how many films do you contemplate when you 
order an intravenous pyelogram? A. I don't know the number that are 
ordinarily taken. I knew it would be several. 

Q. And did you contemplate it would be taken in more than one 
position? A. I would imagine I knew that at that time. | 

Q. But you are not really sure now? A. Well, lam sure that I 
was familiar with how intravenous pyelograms are done. It was not 
new to me, and-I am sure I knew it then. | 

Q. I don't mean that -- the way you expressed yourself just now, 
I wasn't quite sure as to what your meaning was. [322] A. I was fam- 
iliar with the routine way in which intravenous pyelograms are per- 
formed. | 

Q. How was it done, andwhat did you contemplate when you ordered 
it? A. Well, as mentioned, the film is done both supine and upright. 

Q. Both supine and upright? A. And upright. And I ordered that 
the pyelogram be performed. 

Q. Yes. And you never did see any film taken of her upright ? 
Did you? A. I don't recall seeing any. | 

Q. They are exhibited to you? A. That's right. I didn't see any 
here. 

Q. They only showed in the supine position? A. Yes, ste 

Q. And when you took X-rays in your office, is there anybody 

besides yourself that is in attendance of the patient -- on the patient -- 

immediately before the X-rays are taken? A. Yes. We have a full- 
time technician in my office. 
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Q. Is that'a student technician or a graduate technician? A. It's 
a graduate technician. 

[323] Q. And you are not a specialist in the field of roentgenology, 
are you? A. No, sir, lam not. 

Q. Now, when the X-ray film was taken -- how long does it take 
for the film to be snapped and taken -- I don't mean the process of 
preparing the patient, but actually the process of taking the film? A. 
Perhaps a second or two. . 

Q. Well, is it more than a second, actually, the taking of the film 
itself or exposure to radiation is present? A. I would say no. 

Q. So the exposure to ‘radiation involves approximately one sec- 
ond? A. Roughly. 

Q. And a person in attendance would be in attendance upon a 
patient when she is being prepared for X-ray, whether it is an upright 
position or a supine position, and is not exposed to radiation until the 
film is snapped, in that interval of one second or approximately a sec- 
ond? A. Yes, sir. 

Q. So that if a person is required to stand, anyone could remain 
in attendance next to the person, set them up, step back out of the line 
of the film or of the machine, the [324] film is snapped, and step back 
to assist the patient, is that correct? A. Yes, sir. They would have 
to step far enough to be protected behind the shield. 

*_* * 

Q. That would be at a point beyond the range of the machine itself? 
[325] A. Yes, sir. 

Q. And how far back is that shield from where the patient stands? 

MR. MURPHY: Where are we speaking of? In his office? 

MR. SCHWARTZ: The one he was taking, yes, at his office. 

THE WITNESS: In my office, it would be about twelve feet. 

BY MR. SCHWARTZ: 

Q. Twelve feet. So it would be approximately about four strides 

back, if we assume -- A. That's about right. 
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Q. Now, is your X-ray table also equipped with a compression 
band? A. Yes, sir. | 

Q. Or was it then? A. I don't remember. | 

Q. All right. Now, when you were taking the two X-ray films, or 
when two X-ray films were taken in your office, the first one, you said, 
was the X-ray of her chest, and on that her chin rests against the mach- 
ine, right? A. Yes, against a plate that is part of the apparatus. 

[326] Q. When that was taken, she was walked and prepared, by 
being walked to the position where against the apparatus she would 
stand, rest her chin on the apparatus or against wherever it was, and 
then the film would be snapped, is that so? A. That's so. Let me say 
that Iam not sure when you are asking me the exact details of Mrs. 
Butler's X-ray, I don't personally recall that she walked, put her chin, 
and so on, I know the X-ray was accomplished, and this is hey we do it, 
since my technician takes the film. | 

Q. Well, may I say this: | 

When you were being asked the questions about it by Mr. Laskey, I 
assumed you were telling about how it was done with Mrs. Butler. 

In any event, whether it was done that way with Mrs. Butler, that 
is the routine procedure, is it not? A. Yes, sir. 

Q. You don't know, actually, whether it may have been - +- whether 
the X-ray or additional precautions were taken with Mrs. Butler in 
your office by the X-ray technician at that time, do you? A. That's 
right, I do not. | 

Q. She may have taken additional precautions or not, [S77] you 
don't know? A. That's right. 

Q. She wasn't a student technician, was she? A. It's al “he.” 

Q. Now, when the second X-ray was taken later of the low back, I 
believe you said, then she was lying on the table? A. That may have 
been taken first, I don't know. 

Q. Regardless ofthat, that is not important -- inany event, whether 
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it was before or after the X-ray was taken with her lying on the table? 
A. Yes, sir. 

Q. And even when she was lying on the table, was there anyone in 
attendance upon her? A. The technician is there with the patient. 

Q. That same qualified technician? A. Yes, sir. 

Q. Now, you say that when you examined her, you noticed that she 
had a condition of malaise? A. Malaise, malaise. 

Q. How do you spell it? A. M-a-l-a-i-s-e. 

Q. And that means, among the definitions you gave, was one of 
what? [328] A. Sensation of ill being, not feeling well. 

Q. Not feeling well. Also that includes, does it not, a sensation 
of weakness -- does it not? A. It could. 

Q. And isn't it -- isn’t that the way the dictionary definition of 
“malaise” is indicated? A. I haven't looked it up recently. 

Q. Isn't that your understanding? A. My understanding is it is 
feeling poorly in general. 

@. Weakness. So she had that feeling of malaise at the time you 
examined her, the day she came on the 23rd, I think, -- that was the 
22nd -- I mean, the day before you hospitalized her? A. Yes, sir. 

Q. Now, you spoke of making or taking her blood pressure. I don't 
know whether that was in the hospital, or while in the office. And you 
said when she stood, her blood pressure fell? A. That was on March 
26th, in the hospital. 

Q. In the hospital, her blood pressure fell? A. Yes, sir. 

@. What'do you mean by that? A. Well, when the blood pressure 
was taken with the [329] patient standing up, as opposed to lying down, 
the blood pressure in numbers fell, dropped. 

Q. Is that generally true when a person, who is lying down has 
their blood pressure taken, that there is a variation between lying down 
and standing up? A. There isa variation in normal people, not to this 
extent. 

Q. You mean, then, it was simply a matter of degree, and with 
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* everybody who is normal there is a difference in the blood pressure 
when it is taken lying down as against standing up? A. Often. 

Q. Asa matter of fact, when blood pressure is taken by 4 physi- 
cian, he usually takes it both ways, does he not? A. Not necessarily. 

Q. But doesn't he usually take it both ways so as to get the read- 
ing both ways? A. Not necessarily. | 

Q. What is the usual thing? A. Depending on the history. 

Q. What circumstances dictate the taking of it both ways, as you 
did in this instance? A. Circumstances would be a history -- one 
circumstance, [330] a history to indicate that when a patient stands she 
experiences symptoms that occur on standing, that don't occur on lying. 

Q. All right. Now, had you ever taken her blood pressure before 
that way? A. No, sir. | 

Q. And when you found that her blood pressure dropped, not only 
dropped, but dropped more than usually was the case, what significance 
did that have, if any? A. You mean what diagnosis? | 

Q. You answered -- and it was brought out by my adversary --I 
assume that it had some significance. 

What significance did it have? A. This isa aside of one 
of the complications of diabetes, in that blood pressure may drop on 
standing. | 

Q. And markedly so, more so than in the normal person? A. Yes, 
sir. 


Q. So that was just an additional symptom of a person suffering 
with what Mrs. Butler suffered from -- that wasn't a big surprise to 
you, then, was it? It was more or less anticipated? A. I don't know 
what surprise it was, but in light of the problem, the diabetic, problems, 
in the light of this, I [331] knew she had neurological involvement, and 
this tied in with it. | 

Q. So what you found out then was more or less expected before 
you even made the test? A. I don't remember whether I aia that 
or not. I did it with something in mind. 
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Q. Well, did you expect it to be the reverse? A. I don't know, 
sir. I just checked it. I don't know whether I had expectations one way 
or another. 

Q. When a person is lying down and then gets up -- if I'm lying 
down this way, and I suddenly get up, you take my blood pressure again 
later -- assume I have diabetes -- this drop in blood pressure can 
bring about fainting and weakness, can't it (indicating? A. Yes, sir. 

Q. Would'any doctor as qualified as Drs. Groover, Christie and 
Merritt have some knowledge about that sort of thing? A. I don't 
know that, sir. 

Q. What's that? A. I don’t know that. 

Q. Well, what would you expect? A. I don't know, really. These 
men, besides being [332] qualified physicians, are specialists in X- 
ray. They know a great deal of medicine, yet, their specialty is taking 
X-ray pictures. I don't know what to expect. 

Q. People graduating from medical school ordinarily know that, 
don't they? A. They know these complications occur with diabetes. 

Q. So, you would anticipate, on the basis of what you know, 
regardless of whether they anticipated it on the basis of what their 
medical knowledge was, that a person lying supine and then having oc- 
casion to be stood up vertically could anticipate, if she suffered with 
diabetes mellitus, as this lady did, that there would be an unusual drop 
’ in her blood pressure, and among the symptoms could be that of dizzi- 
ness, right? A. I don't know if that's right. 

Q. Do you know whether it is wrong? A. Can you say it again? 

MR. SCHWARTZ: Would you repeat it for him again, please, 
madam reporter? 

(Thereupon, the reporter read the question, as follows:) 

"So you would anticipate, on the basis of what you know, regard- 
less of whether they [333] anticipated it on the basis of what their med- 
ical knowledge was, that a person lying supine and then having occasion 


217 


to be stood up vertically could anticipate, if she suffered with diabetes 
mellitus, as this lady did, that there would be an unusual drop in her 
blood pressure, and among the symptoms could be that of dizziness, 
right ?") 
MR. LASKEY: I will object to the question. I don't think that it 


is possible for him to answer it in the form in which it is put. 


* * * 


BY MR. SCHWARTZ: 

Q. Is that correct, sir? 

MR. LASKEY: I object to the question as being too confused and 
incorporating too much. ~ 

MR. SCHWARTZ: Maybe I can restate it. 

THE COURT: Doctor, do you want him to restate it, or can you 
answer that question as put? 

THE WITNESS: Let me restate the question, and you [334] tell 
me if that is what you mean. 

MR. SCHWARTZ: All right. 

THE WITNESS: On the basis of what I know, regardless of what 
other people know, that in patients with diabetes, if they were to go from 
a supine to an upright position, that I might anticipate a fall in blood 
pressure, leading to dizziness or fainting spell? | 

MR, SCHWARTZ: That could lead to dizziness or fainting spells. 

THE WITNESS: On the basis of what I know, that would be pos- 
sible. There are many diabetics who do not have this complication. 

BY MR. SCHWARTZ: | 

Q. There are many people who never fall and fracture their jaw, 
a facial fracture, either. 

Now, let me ask you this question: 

What is orthostatic vertigo? A. Orthostatic vertigo is a Clinical 
condition -- 

Q. Isa what? A. A clinical condition. "Clinical" reading a con- 
dition that can be detected or sought by the physician in his evaluation 

| 
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of the patient, in which an individual, who assumes an erect position 
will experience a sensation of turning or [335] of dizziness. 

Q. By “assume the erect position,” you are speaking of assuming 
an erect position after previously having had a horizontal position, is 
that what you are talking about? A. It may be from a sitting as well 
as a horizontal position. 

Q. Yes. Do you also agree, Doctor, that a patient doesn't know 
in advance that she is going to have a blackout immediately before she 
has a blackout or faint? A. Well, as you said, Mr. Schwartz, if every- 
body could know, then nobody would faint. They would lie down. I think 
there are a number of people who do know, and they do lie down or sit 
down or put their head between their knees, or something of that sort. 

Q. As a general rule -- let's put it this way, the fact that people 
faint and have blackouts, they don't always have notice in advance? A. 
They don't always have notice. 

Q. Sometimes even if they had notice, it would be too quick, the 
fainting or blackout, before they could do anything, anyway, isn't that 
so? A. Yes, sir. 

Q. Now, is it customary -- you treat a lot of people [336] with dia- 
betes, do you not, in the course of your practice? A. Yes, sir. 

Q. And in the field of internal medicine -- that is included in your 
specialty, is it not? A. Yes, sir. 


-_e* 


[339] REDIRECT EXAMINATION 


BY MR. LASKEY: 

Q. Doctor, can you state, with reasonable medical certainty, based 
on your knowledge of this patient, from the inception of your treatment 
and from all of the information contained about this patient which is in 
the hospital record before you and which you have learned during the 
course of this trial, keeping all that in mind, can you tell us, with rea- 
sonable medical certainty, what actually caused this lady to fall? [340] 
A. No. 


ae 
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CROSS EXAMINATION 


BY MR. MURPHY: 

Q. Dr. Hurwitz, in the course of taking this supine film ib your 

office, the technician would be required to go behind the lead screen 

again, would she not? A. Would he not -- yes. | 

Q. You have a male technician, do you? A. Yes, sir. | 

Q. No matter what type of film is being taken, the technician is 

behind the screen or lead shield when the picture is being taken? A. 
Yes. | 

* * * | 

[341] Q. When one speaks of a qualified technician, this has ref- 

erence to their training in X-ray, rather than their speed of foot ? A. 

Yes. 


Q. When a person is asked to put their hand at their side and their 
chin on the X-ray for a chest X-ray, and they take a deep breath, hold 
their breath -- excuse me -- and hold their breath, does this! have a 
tendency to cause persons to be dizzy? A. Not ordinarily. | 

Q. Now, with regard to Mrs. Butler, you were asked, on cross 
examination, whether you could anticipate, as a possibility, that in gen- 
eral somebody with a diabetic condition might suffer orthostatic -- what 
was the word? A. Hypotension. | 

Q. Orthostatic hypotension. With regard to Mrs. Butler, you didn't 
anticipate that she would suffer from this condition, did you? A. No, 
sir, not until such time as I took the upright and supine Blood pressures. 
Prior to that time, I didn't. 

[342] Q. Your conclusion was reflected in your order that she 
could be up and at liberty and out of bed at her own desire? A. I 
wrote those orders. | 

Q. This would depend on her feeling, of whether she 1 she could 
get up, or not, on her feelings? A. That's right. 

THE COURT: Doctor, why did you put in your report what you did 
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about dizziness and near fainting or near blackouts, and so forth and 
so on? 

THE WITNESS: You mean in my admission notes, sir? 

THE COURT: Yes, sir. 

THE WITNESS: Well, it is hospital policy and doctors' policy that 
when a patient is admitted to the hospital that a capsule synopsis of 
what the patient's problems are, what their physical examination re- 
veals, and what you plan forthe patient be included in a summary, which 
I did. 


The fact that the patient had the symptoms that were described is 
pertinent to her admission, and I included that in my admission note. 

The admission note may be used for a variety -- 

THE COURT: For what? 

[343] THE WITNESS: Fora variety of purposes. Interns may 
refer to them, residents may refer to them, other doctors who I might 


see fit to call in to consultation may refer to them, nurses may refer 
to them. 

I may refer back to it, if the hospitalization is lengthy and I wanted 
to check again on my admission findings. 

it serves the purpose of noting for whomsoever has the need or 
occasion to see why this patient is hospitalized to have, in written form, 
the reasons and physical findings and possibilities attendant to this 
patient's hospital admission. 

THE COURT: When you say, "Summary," you mean that you put 
that which you thought was significant? 

THE WITNESS: Yes, sir. 

THE COURT: Is there anything else, gentlemen? 

BY MR. SCHWARTZ: 

Q. The things you refer to by reference, rather than specifically, 
among those things you are talking about now that you referred to was: 

Recent weakness, dizziness and near syncopal episodes for about 
eight days? A. Yes, sir. 
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[344] MR. LASKEY: I rest, Your Honor. 
THE COURT: All right, sir. Mr. Murphy? 
MR. MURPHY: I call Dr. Wissler, Your Honor. 


** * 


| 
DR. JAMES E. WISSLER 


called as a witness by the defense and, having been previously duly 
sworn, was examined and testified further as follows: 


DIRECT EXAMINATION | 
| 


BY MR. MURPHY: | 
Q. Doctor, will you describe for the Court and the jury what the 
function of this compression band is? A. A compression band is a 
band designed to -- first, in the old days, many years ago, when they 
first started [345] taking X-rays, in taking a lateral lumbar spine, the 
patient would have a thick kind of compress to get some of the heavy 
fatness out of the way. It used to take 30 seconds to take a lateral 
lumber spine, and the patient had to stay still, or if they wiggled, it 
wouldn't be any good, or when they moved around, twisted a little bit. 
It helped stabilize them a little bit, to keep them from turning. 
At the present time it is not used in a lateral lumbar spine, be- 
cause it only takes less than a second to take the film. | 
In a child, if the head is moving some, you put it on to bind him. 
It's also used, as we said before, to block the ureter in an intra- 
venous pyelogram as we had here. | 
That is the only purpose of a compression band. | 
Q. Is the compression belt used to maintain an adult in an upright 
position? A. Itis not. I don't -- | 
Q. Why is it not used? A. I wouldn't want to trust it. I don't 
think it's strong enough. You can get a false sense of security. Ifa 
person would tend to fall, would fall, then you would be using equip- 
ment that wasn't made for it. 


222 


[346] There is no equipment that I know of made to support a patient 
in an upright position. 

Q. If you have a patient who indicates themselves that they are not 
able to stand in an upright position, or if their physical situation indi- 
cates that they are not medically in a position to stand for an X-ray 
film, and they still want an IVP done, what is the procedure thereafter? 
A. The examination is done entirely with the patient lying on the back. 
We do not elevate the table. We do not take an upright film. 

MR. MURPHY: Ihave no further questions. 

MR. LASKEY: No questions. 


CROSS EXAMINATION 


BY MR. SCHWARTZ: 

Q. The instructions that came down to your office in this instance, 
did they tell you whether the patient was to be elevated or not? A. They 
did not. 

THE COURT: What was your answer ? 

THE WITNESS: They didn't say one way or the other. 

BY MR. SCHWARTZ: 

Q. So the technician just undertook to take both the -- the intra- 
venous pyelogram both in the supine position and in [347] the elevated 
position? A. With instructions from Dr. Lau. 

Q. From Dr. Lau. Dr. Lau was your physician? A. That's cor- 
rect. 


Q. A resident in X-ray? A. He was supervising the pyelographic 
examinations at this point. 
Q. So the decision to do it that way was from Dr. Lau who was 


your employee? A. That's correct. 

Q. And would he have given those instructions had he known the 
patient was subject to dizziness or fainting spells? A. Would he? 

Q. Would he have given those instructions to take the X-ray film 
that way had he known the patient was subject to blackouts and dizzi- 
ness, fainting spells -~- 
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MR. MURPHY: I object, Your Honor. There are three different 
things in that question. | 

MR. SCHWARTZ: Well, we will do it one at a time. | 

BY MR. SCHWARTZ: 

Q. If he knew that the patient had a history which spelled out these 
things: Weakness, dizziness, and near syncopal episodes ? [348] A. 
As I said before, when a patient comes to the hospital, it's no excuse 
not to make a proper examination. 

Q. That isn't answering my question now, Doctor. I think Tam 
entitled to an answer. 

MR. MURPHY: He is trying to answer. | 

THE COURT: I think he can answer and explain his answer. 

Doctor, can you say if these three named things were brought to 
your attention, would you take the upright X-ray, sir? 

THE WITNESS: If the patient was in satisfactory condition, we 
would put the table part way up, and if everything was going along fine, 
she had been up and around in the hospital, she had been lying down, I 
would say yes. 

BY MR. SCHWARTZ: 

Q. That is not my question. A. I answered yes. 

Q. My question was, not with all those things, did you knio w -- Did 
Dr. Lau know that she was walking around, had been up and around in 
her room -- did he know that? A. When she came down in the wheel 
chair. 

Q. Did he know that she had been up and around? 

THE COURT: I don't think that this Doctor would know that. 

[349] Am I correct, sir? You didn't see the patient come down, 
did you? | 

THE WITNESS: I didn't see the patient, no. 

BY MR. SCHWARTZ: | 

Q. My question is simply this: Had Dr. Lau known that this pa- 

tient had a history of recent weakness, dizziness and near syncopal 
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episodes for about eight days, would he have taken the intravenous pye- 
logram in an upright position? 


= * * 


{350] A. To answer that question, to be perfectly fair, I don't know 
what Dr. Lau would have done. 

THE COURT: What would you have done, Doctor ? 

THE WITNESS: He asked me what Dr. Lau would have done. 

THE COURT: I am asking what would you have done? 

THE WITNESS: I would have talked to the patient, and possibly 
called the doctor. I don't know whether I would have called the doctor, 
but I certainly would have talked to the patient. 

BY MR. SCHWARTZ: 

Q. All right. Now, do you know whether, in this instance, there is 
anything in the record of Groover, Christie and Merritt to show that 
Dr. Lau called the doctor? A. No, there is nothing in the record. I 
do not know whether he did or not. 

Q. Is there anything in your records to show that anyone spoke to 
the patient, other than the student technician? [351] A. No, but I don't 
know whether Dr. Lau did or did not. 

Q. Is there something in your records to show that only the stu- 
dent technician spoke to the patient? A. There is nothing. 


=“ 


[352] MR. SCHWARTZ: I have no further questions. 
=e * 

[353] MR. LASKEY: We rest, Your Honor. 

MR MURPHY: If Your Honor please, we rest. 

MR. SCHWARTZ: I rest, if Your Honor please. 


-_* * 
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[358] JURY CHARGE | 


(Following arguments of counsel, the Court charged the jury, as 
follows :) | 
KEECH, J.: Soon, ladies and gentlemen, it will become your duty 
to retire to the jury room and select your foreman or forewoman and 
determine the issues in this case. 

Iam sure that by now you know that this is an action by the plain- 
tiff, Mr. Butler, in his individual capacity and in his capacity as admin- 
istrator of his wife's estate for damages and injuries alleged to have 
been caused as the result of a fall of the decedent wife while being X- 
rayed in the Washington Hospital Center in the Department of X-ray. 

This action, as you know, is against the hospital center, and it is 
against the X-ray firm of Groover, Christie & Merritt. | 

The plaintiff in this case claims that both of the named defendants 
were negligent, and that the injuries and damages claimed were the 
proximate result of the negligence of the two named defendants. 

The plaintiff contends that when the plaintiff-wife was admitted to 
the Washington Hospital Center and prior to [359] March 26, 1962, the 
Washington Hospital Center knew and that Drs. Groover, Christie & 
Merritt knew or should have known that the plaintiff wife was suffering 
from or believed to be suffering from diabetes mellitus with retino- 
pathy or neuropathy or nephropathy and anemia and subject to weak- 
ness, dizzy spells and near fainting spells and syncopal episodes or 
‘near syncopal episodes." | 


Plaintiffs claim that the wife's attending physician, pr. Hurwitz, 
placed an order for X-rays to be taken by the defendant, Groover, 
Christie & Merritt, at the hospital center, one of which called for an 
1.V.P. film which required the plaintiff to stand on the foot board of the 
X-ray table, and that while so standing she fell and sustained certain 


injuries. 
Specifically, the plaintiffs claim that the Washington Hospital Cen- 


ter failed to adequately and effectively call to the attention of Drs. 
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Groover, Christie & Merritt facts known toit relating to the plaintiff- 
patient's condition, a history of being subject to dizziness and near 
blackouts or near fainting spells or near syncopal episodes. 

Specifically, as to the defendant firm of Groover, Christie & Mer- 
ritt, the plaintiffs claim that they failed to provide safeguards which 
would prevent phintiff's wife from falling while being X-rayed, as re- 
quired in the case of I1.V.P. X-rays, considering her state of health. 

[360] The defendant, Washington Hospital Center, denies any neg- 
ligence on the part of its agents, servants or employees, and asserts 
that the care and treatment rendered by the hospital to the plaintiff wife 
was in all respects in conformity with the standards for such care and 
treatment prevailing in the District of Columbia at the time. 

The defendant hospital denies notice that the plaintiff wife was in 
such a condition which might have caused her to faint or become dizzy 
or fall, or that it had reason to inquire with respect to her condition. 

The defendant hospital further asserts that the sole negligence or 
the contributory negligence of the plaintiff wife caused her to fall in that 
she failed to advise those in attendance upon her in the X-ray room of 
her susceptibility to dizziness and near fainting spells; and still further 
that the plaintiff wife assumed any risk or injury inherent in the pro- 
cedures being carried out. 

The defendants, Drs. Groover, Christie & Merritt, deny any negli- 
gence and assert that their treatment and examination of plaintiff's wife 
was within the accepted standards of practice for radiological practice 
in the District of Columbia at the pertinent time. 

These defendants further deny any notice or knowledge that the 
phintiff’s wife was subject to dizzy spells, if, in fact, she was subject 
thereto. 

[361] They further assert that the defendants, Groover, Christie & 
Merritt, did inquire of the plaintiff's wife as to whether she felt well 
enough to pursue the examination and received an affirmative reply 
thereto. 
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The defendants, Groover,Christie & Merritt, further assert that if 
the plaintiff wife was aware that she was subject to fainting spells or 
weakness that she was contributorily negligent in faillng to inform 
Groover, Christie & Merritt's agents and employees. 

So much for the specific contentions of both sides of the io cases 
which stand before you for your consideration and trial. | 

There has been injected into the case a reference to the fact that 
the husband, Mr. Butler, was not notified until sometime after the oc- 
currence. That is not before you for your consideration. There is no 
claim -- no claim -- made in the suit for that fact, and there is no 
showing that it in any wise did result in any detriment to any one of 
the parties here. 

I think that by now you are along in your jury service to the point 
that you know that it is the duty of the Court to instruct you as to the 
law of the case, namely, the rules and principles which will guide you 
in determining the [362] issues of the case; and, furthermore, that you 
are obligated to follow those principles of law in deciding the issues in 
the case. | 

On the other hand, you, ladies and gentlemen, are the sole judges 
of the facts. It will be for you to determine all issues of fact from the 
testimony adduced from the witness stand, and reasonable inferences 
to be deduced from proven facts in conformity with your recollection 
thereof. 

Counsel for all of the parties have the right to make siulé we call 
opening statements, indicating to you what they hope they may be able 
to show for their respective sides; and then, at the conclusion of the 
case, to sumup, indicating to you what they believe, in fact, they have 
been able to show for their respective sides. 

Now, this is a right and privilege of all counsel. The Court merely 
says to you that statements of counsel, whether they be for the plaintiff 
or for the defense, do not constitute evidence in the case. Further- 
more, if your recollection be at variance with the recollection of any 
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one or more of counsel, or the Court as far as facts are concerned, it 
is your recollection which will control, you being the sole judges of the 
facts. 

[363] Now, aS counsel have very properly stated to you, this is a 
civil action. 

In a civil action the plaintiff has the burden of proving by a pre- 
ponderance of the evidence those matters which he or she may assert. 

And what does this mean? This means by evidence which is most 
convincing. Probably as good an example as any to determine what is 
meant by "preponderance of the evidence” is by the use of an old apothe- 
cary scale. Assume, if you will, that there is a crossbar with chains 
dropping down from the end of each, and at the end of the chains there 


be a pan on each side. If, at the conclusion of the case, the pan holding 
the evidence of the plaintiff drops to a level lower than the pan holding 
the evidence of the defendant, then the plaintiff has sustained his or her 


burden. If, however, when the case is closed, the pans be equal, or the 
defendant's pan be lower than the pan holding the evidence of the plain- 
tiff, then the plaintiff would have failed to sustain his or her burden. 

I have already said to you that you are the sole judges of the facts. 
So, too, I believe necessarily does it follow therefrom that you are also 
the sole judges of the credibility of the various witnesses who have tes- 
tified before you. 

[364] Now, what does this mean? This merely means worthiness 
of belief. How do you determine it? You take into consideration the 
witness's attitude and demeanor upon the stand, whether he impresses 
you as a truth-telling individual; his opportunity of knowing the facts 
and circumstances concerning which he has testified; his ability to re- 
call such facts and circumstances; bias or prejudice, if any be made 
manifest; and his interest in the outcome of the case. 

And then you should give to their testimony such weight as, in your 
judgment, you deem it fairly entitled to. 
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In this connection, you will recall that doctors have testified in the 
case, and they are characterized as experts in their particular fields. 
As a consequence thereof, they are permitted to express an opinion. 
In other words, theirs is expert testimony. | 
In that regard, you are instructed that a person who, by education, 
study and experience, has become an expert in any art, aie or pro- 
fession, and who is called as a witness, may give his opinion as to any 
matter in which he is especially versed and which is material to the 
case. It should be considered and weighed by you like any other evi- 
dence in the case. You are not bound by it if the facts upon which [365] 
the opinion is based have not been established to your satisfaction by 
the evidence. However, you should not reject it if it is uncossradicted 
and not inherently unreasonable. 
There is another principle of law which has applicability which 
expert testimony is called into play: That is, that in the event a jury 
finds that there be a conflict with reference thereto, then, of course, 
you have, in such circumstances, as part of your duty, the duty to re- 
solve such conflict. 
How do you do this? By considering and weighing the credibility 
and qualifications of the respective experts who have testified, the logic 
of the reasons given in support of their opinions, other evidence in the 
case which supports or opposes a given opinion, and by using your own 
experience and good judgment as reasonable and intelligent people, you 
must resolve that conflict and determine which of the plore to accept 
as accurate. 
You may recall that when this case started there were three de- 
fendants, Dr. Hurwitz, the hospital and the firm of Groover, Christie & 
Merritt. 
You have for your consideration and determination here the issues 
as to only two. 
For that reason, you are instructed that no inference [366] is to be 
drawn by the fact that one of the defendants has been let out, 
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And you are further instructed that, while there are still two de- 
fendants in this action, or in these actions, as you may characterize 
them, it does not follow that if one is liable both are liable. 

You are further instructed that neither of thetwo remaining de- 
fendants is responsible for any act committed or any omission by the 
other's agents, servants or employees. 

In other words, each is only liable for his or its own agents, em- 
ployees and servants. 

It was the duty of the Washington Hospital Center and the firm of 
Drs. Groover, Christie & Merritt to exercise reasonable care for the 
safety of the patient, Mrs. Butler. That is, such care as an ordinarily 
prudent person, under all the facts and circumstances, would have ex- 
ercised under those circumstances. 

You are further instructed that it was the duty of Mrs. Butler 
while a patient in the hospital to use such care for her own comfort 
and well being as a person of ordinary prudence would ordinarily use 


under the circumstances. And if she failed to do this, there could be 
no recovery for any consequences of her own want of ordinary care. 

[367] Then you are still further instructed that the burden of estab- 
lishing evidence of negligence is upon the plaintiffs, and the mere fact 
that injuries occurred creates no presumption of negligence on the part 
of a defendant. 


And you are still further instructed that the defendant hospital and 
the firm of Drs. Groover, Christie & Merritt are not insurers of their 
patients against injury, but are only required to use ordinary, reason- 
able care and diligence in the treatment and care of their patients. The 
degree of care should be in proportion to the needs of the patient under 
all of the facts and circumstances. 

As I have indicated to you, this action is based on the negligence 
of the respective defendants, and it therefore becomes the duty of the 
Court to define what is meant by negligence: 
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Negligence is the doing of some act which a reasonably prudent 
person, under the same circumstances, would not do; or the failure to 
do something which a reasonably prudent person would do, under the 
same circumstances, activated by those considerations which ordinarily 
regulate the conduct of human affairs. | 

In short, negligence is the failure to use ordinary sels care in the 
management of one's property or person. 

You will note that the person whose conduct is set up as i stand- 
ard is not some exceptional person. It is not a person peculiarly en- 
dowed with qualities of perfection or an exceptionally skillful) ‘person, 
but it is a person of reasonable and ordinary prudence. 


"Negligence" is not an absolute term but a relative one. Inasmuch 


as a reasonably prudent person will react differently under different 
circumstances and the amount of care he uses will vary in direct pro- 
portion to the danger known to be involved in his undertaking, it follows 


that in the exercise of reasonable care the amount of caution required 
by the law varies in accordance with the nature of the act, the relation- 
ship of the parties and the circumstances under which the act was 
done. 
An act of negligence under one set of conditions might not be neg- 
ligence under other conditions. | 
Therefore, in order to arrive at a fair standard, we ask: What con- 
duct might have been expected of a person of ordinary pradence under 
the same circumstances? 
Now, our answer to that question gives us the criterion by which 
to determine whether or not the evidence [369] before us proves negli- 
gence. 
So much for the definition of "negligence." | 
We have, as an essential ingredient making up for liability, another 
element, and that is proximate cause. 
Now, what do we mean by the term "proximate cause Qn 


The proximate cause of an injury is that cause which, in natural 
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and continuous sequence, unbroken by any efficient intervening cause, 
produces the injury, and without which the result would not have 
occurred. It is the efficient cause, the one that necessarily sets in 
operation the factors that accomplish the injury. It may operate direct- 
ly or by putting intervening agencies in motion. 

The proximate cause of an accident is that cause without which the 
accident would not have happened. It may be the sole or concurring 
cause. 

Now, what I have read to you does not mean that the law seeks and 
recognizes only one proximate cause of an injury consisting of only one 
factor, one act, one element or circumstance, or the conduct of only 
one person. On the contrary, the acts and omissions of two persons or 
more may work concurrently as the efficient cause of an injury, and in 
such a case each participating act or omission is regarded in law as a 


proximate cause. 
{370} Whenthe negligent acts or omissions oftwo persons, whether 


committed independently or in the course of jointly directed conduct, 
contribute concurrently and as proximate causes to the injury of an- 
other, each of such persons is liable; and this is true regardless of the 
relative degree of negligence. 

You have, as you have doubtless gleaned from the contentions 
which I have recited for you, the contention on behalf of the defendants 
in this case that this plaintiff was contributorily negligent; and, as a 
consequence thereof, even though you should find there be negligence 
proven on the part of either or both of the defendants, yet the plaintiffs 
may not recover. 

What is contributory negligence? 

"Contributory negligence" is negligence on the part of the person 
injured which, combining in some degree with the negligence of another, 
helps in proximately causing the injury of which he complains. 

If you find that the plaintiff was guilty of such negligence, you 
should find for the defendants, because one who is guilty of contribu- 
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tory negligence may not recover from another for the injuries sus - 
tained. | 

Here, as to contributory negligence, the burden of proof is on the 
defendants, as distinguished from the burden [371] of proof being on the 
plaintiff as to her claim of negligence. And I will repeat to you that by 
"burden of proof” is meant that the defendants, as to contributory neg- 
ligence, must prove by a preponderance of the evidence that this plain- 
tiff, the plaintiff wife here, was guilty of contributory negligence. 

I should say to you in this connection that if you find that she was, 
in fact, contributorily negligent, then that would be a bar to|recovery by 
her and by the plaintiff husband as well. | 

So much for certain general principles of law which ait applicable 
to this case. 

I now move to the specific matters which you will have to deal with 
and have to resolve in determining whether the plaintiff has sustained 
her burden -- or whether the plaintiffs have sustained their burden -- 
or whether they have failed, or whether or not the defendants have 
shown that they were not negligent, or if they were negligent that they 
are not liable to respond in damages by virtue of the fact that the plain- 
tiff wife was contributorily negligent. 

You will have for your consideration and determination whether 
the Washington Hospital Center exercised reasonable care in carrying 
out the patient's doctor's order that an I.V. P, X-ray be taken; more 
particularly whether the hospital's [$72] employee nurse executed the 
requisition for the I.V.P. X-rays of the plaintiff in such detail and with 
such specificity as required by the form in the light of information 
placed upon the hospital records by the plaintiff's personal physician. 

If you find that the plaintiffs have proved by a preponderance of the 
evidence, as I have defined that for you, that the hospital's! ‘employee 
nurse failed to fill out the requisition for the X-ray with such detail 
and specificity as the form reasonably required in the light of informa- 
tion on the hospital records, as recorded thereon by her attending phy- 
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sician: and further that such data was required in order to put the radi- 
ologist as notice as to the susceptibility of said patient to dizziness, 
near fainting spells or near syncopal episodes, and that as a proximate 
result thereof the X-ray was taken without such notice and in such 
manner as to result in the fall and injury to the plaintiff, then you would 
find for the plaintiffs. 

If, however, you find that the plaintiffs have failed to prove by a 
preponderance of the evidence the failure of the hospital center to give 
such notice as'was required under the known circumstances, or that 
the defendants have proved by a preponderance of the evidence that the 
plaintiff wife's actions or statements contributed to the fall, then you 
would find in [373] favor of the hospital, and you would need go no fur- 
ther as far as the defendant is concerned. 

As to the firm of Drs. Groover, Christie & Merritt, you will have 
for your consideration and determination whether their observation of 
the patient in a dressing room and X-ray room and under the facts 
made known to them by the requisition executed by the hospital which 
accompanied the patient for X-rays, as well as her maneuverability 
and any conversation had with the patient, whether the defendant firm, 
Drs. Groover, Christie & Merritt, exercised reasonable care to pro- 
tect the patient, that is, such care as an ordinarily prudent person 
would have exercised under all of the facts and circumstances. 

If you find that the plaintiffs have shown by a preponderance of the 
evidence that the firm of Groover, Christie & Merritt failed to exercise 
such reasonable care as an ordinarily prudent person, under all the 
facts and circumstances known to the firm, would have exercised in the 
taking of the X-rays, and that such failure was a proximate cause of 
plaintiff patient's fall and injuries, then you would find for the plaintiffs. 

However, if you find that plaintiffs have failed to prove by a pre- 
ponderance of the evidence that the defendant firm of Groover, Christie 
& Merritt failed to exercise [374] reasonable care for the protection of 
the plaintiff wife under the known facts and circumstances, that is, such 
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care as a reasonably prudent person would have exercised under the 
circumstances, or if the defendant has proved by a preponderance of 
the evidence, that the plaintiff's wife actions and statements contributed 
to the fall, then you would find for the defendant, Groover, Christie & 
Merritt; and, again, you would go no further as far as that defendant is 
concerned. | 

If you find for the plaintiffs as to either or both defendants, then 
you shall award to the plaintiffs such sums of money which will fairly 
and reasonably compensate plaintiffs for damages suffered by plaintiffs 

which proximately resulted from the negligence of the defendant or the 
defendants. | 

There, again, the burden of proof is upon the plaintiffs to prove 
their injuries and damages by a preponderance of the evidence. 

First, as far as the action of Mr. Butler as administrator of the 
estate of his wife is concerned: You will have for your consideration 
and determination what amount of money would fairly and reasonably 
compensated for the physical injury and disability proximately result - 
ing to her, the wife, from either the defendant's or the defenfants" neg- 
ligence. | 

You may not as to the claim of the administrator on (37 5] behalf of 
the estate make any allowance for pain and suffering. Pain and suffer- 
ing is not, under the law, an element for which recovery may be had 
even if negligence be shown. | 

If, as to the administrator's action, there should be a recovery, you 
will state in what amount and as to which defendant or defendants. 

As to the action of the plaintiff, Mr. Butler, in his individual cap- 
acity: His claim is for loss of consortium, and it, therefore, becomes 


necessary for the Court to define for you what is meant by consortium. 

"Consortium," in so far as applicable in this case, embraces with- 
in its meaning the wife's love, affection and companionship. A husband 
is entitled to his wife's society and companionship. 
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If you find in this case that the plaintiff wife sustained personal in- 
juries which had an adverse effect upon the plaintiff's husband's rights 
in this respect, the husband may recover damages from the person or 
persons whose negligence caused the injury. 

In estimating the amount which would fairly and reasonably com- 
pensate the husband for such loss to him, you shall consider the facts 
in this case in the light of your own experiences and to the satisfaction 
of your own consciences. 

{376} If you find that there has been any loss of consortium in this 
case. caused by either or both of the named defendants, you will state 
in what amount and as to whether that recovery be applicable to one or 
both of the defendants. 


When you ladies and gentlemen took your places in the jury box, 
each of you swore that you would determine the issues in this case 
from the testimony adduced from the witness stand and reasonable 
inferences to'be deduced from proven facts and in conformity with your 


recollection. 

In reaching your verdict you are not to be motivated by any bias or 
prejudice for or against any party; and, similarly, you are not to be 
motivated by any sympathy. 

Whatever your verdict be as to both parts of this case, that is, 
first, the action of Mr. Butler as administrator of his wife's estate; 
and, secondly, as to his right of action for claim of loss of consortium, 
that verdict or those verdicts must be unanimous. 

The possible verdicts in this case are: 

In favor of both of the defendants as to both of the plaintiffs. 

In favor of both of the plaintiffs as to both of the defendants. 

In favor of both of the plaintiffs as to one defendant only. 

[377] If you find in favor of the plaintiff administrator, you will 
state in what'sum, if any, and as to which defendant or defendants. 

If you find in favor of the plaintiff husband as to his claim for loss 
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of consortium, if you find that he sustained any such loss, you will state 
in what sum and as to which defendant or defendants. | 

Would counsel like to approach the bench? | 

(At the Bench:) | 

THE COURT: Yes, gentlemen? | 

MR. SCHWARTZ: I have no complaint about the charge. 

THE COURT: Very well, sir. Mr. Laskey? 

MR. LASKEY: I except to the charge instructing the jury that they 
were to be governed, in the finding of negligence, on the basis of ordi- 
nary care instead of care as measured by the standard prevailing in 
the District of Columbia for medical, hospital and nursing care. 

I object to the submission of the consortium issue. | 

THE COURT: I missed that, Mr. Laskey. | 

MR. LASKEY: The consortium issue, on the ground that it does not 
survive. | 

I object to the failure of the Court to limit the consortium claim 
having submitted it, to a period ending with [378] plaintiff's « decedent's 
discharge from the hospital, there being no evidence that there was any 
disability or loss of consortium occasioned after the hospital discharge, 
I mean after the discharge from the Washington Hospital Center on 
April 6, 1962. | 

ee COURT: Mr. Murphy. 

R. MURPHY: Again, we can just say that I join in Mr. 
Seas 

MR. LASKEY: I wish people who are suing would name| ‘you all as 
the first ones. 

THE COURT: Is that all, gentlemen? 

ALL COUNSEL (in unison): Yes, Your Honor 

(End of the Bench Conference 2) 

“xe & 

[380] THE DEPUTY CLERK: Mr. Foreman, has the jury agreed 
upon a verdict ? | 


Laskey's 


THE FOREMAN: We have. 

THE DEPUTY CLERK: In the claim of the plaintiff, Robert Butler, 
as administrator. and Robert Butler, individually, do you find for the 
plaintiff or forthe defendant, the Washington Hospital Center? 

THE FOREMAN: It is a split decision. There we find for Mr. 
Butler. as administrator, of the Estate of Mrs. Butler, against the 
Washington Hospital Center in the amount of three thousand dollars. 

THE COURT: Ask him what the verdict is as to Drs. Groover, 
Christie & Merritt. 

THE DEPUTY CLERK: In the claim of the plaintiff, individually, 
and as administrator, against the defendant, Drs. Groover, Christie & 
Merritt, how do you find? 

[381] THE FOREMAN: Once again we have a split decision. We 
find against Groover, Christie & Merritt by Mr. Butler, as Executor 
of the Estate, damages in the amount of three thousand dollars. 

THE DEPUTY CLERK: Members of the jury, -- 

THE COURT: Excuse me, please. There is a preliminary ques- 
tion, sir. When you say "a split decision,” Iam understanding that you 
are finding for the plaintiff, as administrator, only, and not in his in- 
dividual capacity? 

THE FOREMAN: Yes, sir. 

THE DEPUTY CLERK: Members of the jury, your foreman says 
that you find for the phintiff, Robert Butler, as administrator, against 
the defendant, the Washington Hospital Center, and against the defend- 
ant, Groover, Christie & Merritt, in the sum of three thousand dollars, 
each, and that is your verdict, so say you each and all. 

THE JURORS (in unison): Yes. 

MR. SCHWARTZ: Do I understand that, with respect to the verdict 
in respect to the plaintiff's claims individually, they have been asked 
as to what their verdict is? I didn't understand. 

THE COURT: Iasked him, but I will do it again, so as to make 
sure, Mr. Schwartz. 
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[382] I think I asked the foreman: They did not find in favor of the 
plaintiff in his individual capacity but found only for the plaintiff as ad- 
ministrator of the estate of his wife, and as to that finding you found in 
the amount of three thousand dollars against each of the two defendants 
in the sum of three thousand dollars? | 

THE FOREMAN: Three thousand dollars, each; in the sum of six 
thousand dollars, total. | 

MR. SCHWARTZ: The verdict is six thousand dollars. He says 
the verdict is in the sum of six thousand dollars. Three thousand dol- 
lars is against each? That is the aggregate? | 

THE COURT: That is your finding, Mr. Foreman? 

THE FOREMAN: Yes, sir. 

THE COURT: In the sum of six thousand dollars? 

THE FOREMAN: Three thousand dollars, each. 

THE COURT: All right. 

MR. SCHWARTZ: I think we ought to inquire whether the jury -- 
whether by that, they mean is for the plaintiff as administrator of the 
estate against both defendants in the sum of six thousand dollars. 

THE COURT: I think that has been done, but -- | 

THE FOREMAN: You are correct. | 

THE COURT: Your answer is that that is correct. 

[383] MR. SCHWARTZ: In the sum of six thousand dollars. 

MR. MURPHY: May we approach the bench for a moment, Your 
Honor? | 

THE COURT: Certainly. | 

(At the Bench:) 

MR. MURPHY: If Your Honor please, I would ask the Court to 
withdraw a juror at this time, and declare an improper verdict. The 
finding against the husband, individually, and for him, as administrator, 
is an inconsistent verdict. At least nominal damages would have to be 
found for him, individually. 
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And also I think that the jury's verdict is improper, inasmuch as 
the verdict was rendered as three thousand dollars. The law says that 
if you render a verdict against two co-defendants, then that is separate 
-- there must be separate and several verdicts. And I think that the 
colloquy in front of the jury which they heard has vitiated against a valid 
verdict in this case. 

THE COURT: As to your first point, that there was an inconsist- 
ency in this verdict, I don't know that that vitiates a jury's finding. Of 
course, may of the verdicts are inconsistent. I will deny your motion in 
that respect. 

If you have any question about it, I will return them [384] for fur- 
ther consideration of the matter, and tell them that if they find as to 


both defendants, they will find in one amount. 

MR. SCHWARTZ: I understood that is what they indicated, but if 
he wants it done that way -- apparently the jury thought they had to 
divide it separately, but they made it very clear it was one amount. 


THE COURT: I think that they did. In any event, if you would 
rather Mr. Murphy, I will certainly send them back for that purpose. 

MR. MURPHY: I don't know whether that would cure the problem 
at this point. 

THE COURT: Iam not talking about that. Iam asking, if there 
be any challenge of the fact that the jury has found for the plaintiff 
administrator against both the hospital and Groover, Christie & Merritt 
in the sum of six thousand dollars, meaning that their verdict is against 
the two defendants in the sum of six thousand dollars, I will send them 
back for that purpose. 

MR. MURPHY: Yes, I would like to reconsider the verdict. 

MR. SCHWARTZ: I think that Your Honor ought to do it with 
clarification as to why. 

(End of the Bench Conference.) 

THE COURT: Mr. Foreman and members of the jury, I [385] am 
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going to ask you to return to consider further one feature of this situa- 
tion: There has to be no breakdown, and you were not instructed by the 
Court, so it is not your fault. You were not instructed by the Court. 

You do not make a breakdown between the two defendants here, sir, 
as to a finding for one plaintiff only. | 

In other words, you will go out and return with whatever your ver- 
dict may be as to the plaintiff, as administrator, against the: ‘Washing - 
ton Hospital Center and Groover, Christie & Merritt, against whom you 
have stated that you do find, meaning that you find in favor of the plain- 
tiff, as administrator, as to both the Washington Hospital Center and 
Groover Christie & Merritt. | 

And you will state in what amount. There will be only one amount. 

THE FOREMAN: One amount for the two corporations ? 

THE COURT: That is correct. You don't break it dom Your 
verdict will be one figure. 

MR. SCHWARTZ: If Your Honor please, may it be suggested that 
the one figure is to be one total figure. 
MR. MURPHY: I think if he has more colloquy, it on be at the 
bench. | 

MR. SCHWARTZ: All right. 

[386] (At the Bench:) 

MR. SCHWARTZ: They should be told that it should be one total 
figure. | 

THE COURT: I think that is what I said. 

MR. SCHWARTZ: You didn't say one total figure. 

THE COURT: I don't know — if there is one figure, it would have 
to be the total. | 

MR. SCHWARTZ: The jury has the impression that they would 
break down half against each, but it has to be one total neare, either 
against one or both. 

THE COURT: Nobody is challenging the fact, I assume, that they 
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have found for the plaintiff, as administrator, against both defendants. 
Are you challenging that Mr. Frum? 

MR. FRUM: No, sir. 

MR. MURPHY: I would think both would object, in that we both 
thought we were entitled to a directed verdict under the instructions to 
find against both. I think — 

THE COURT: Really, what Iam asking: They, in their utterance 
here, have said, and I don’t think you are challenging the fact, that they 
have found for the plaintiff administrator against the Washington Hos- 
pital Center and Groover, Christie & Merritt ? 

[387] MR. MURPHY: I don't understand your Honor's question. 

THE COURT: Let me do it again. I will do it in the light of what 
you say. 

MR.SCHWARTZ: Usually the Clerk asks this question: Do you 
find for the plaintiffs or the defendants? If you find for the plaintiffs, 
in what amount? And in what amount do you find against one defendant 
or both defendants? That would simplify it, and in that way I think it 
would be very simple for them to understand. 

THE COURT: All right. As a matter of fact, I didn't tell them, 
nor did any one of counsel ask that I tell them, at the time. I don't 
blame them for being in the state they are. I will clarify it now. 

(End of the Bench Conference.) 

THE COURT: Mr. Foreman, will you please retire for this pur- 
pose, you and your associates, namely: To determine, first, if you do 
find for the plaintiff, as administrator, against one or both of the de- 
fendants; if you find for the plaintiff, as administrator, against both of 
the defendants, it will be one figure that you will give, which will cover 
the whole situation. Is that clear to you? 

[388] THE FOREMAN: Yes, sir. 

THE COURT: Does any counsel have anything to say at this time ? 

MR. SCHWARTZ: No objection, Your Honor. 
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THE COURT: All right. You ladies and gentlemen may retire for 
that purpose, please. 
(Thereupon, at 5:05 p.m., the jury left the courtroom. ) | 
MR. MURPHY: If Your Honor please, excuse me, but when! the 
jury returns, can we have a formal verdict taken on the loss of con- 
sortium ? 
THE COURT: Yes, if you would like. Do you have something to 
say before the jury comes in, Mr. Schwartz ? 
MR. SCHWARTZ: No, Your Honor. I was explaining something 
to the Clerk. 
THE COURT: Have you gentlemen anything you would like to say ? 
MR. FRUM: No, Your Honor. 
MR. MURPHY: No, Your Honor. 
THE COURT: All right, Mr. Marshal. | 
(Thereupon, at 5:10 p.m., the jury returned to the courtroom -) 
THE COURT: Very well, Mr. Clerk. 
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[389] THE DEPUTY CLERK: Mr. Foreman, has the jury deread 
upon its verdict? 
THE FOREMAN: It has. 
THE DEPUTY CLERK: Do you find for the plaintiff, as ad 
trator, against one of the defendants or both of the defendants ?) 
THE FOREMAN: Both. | 


THE DEPUTY CLERK: In what amount? 

THE FOREMAN: Six thousand dollars. | 

THE DEPUTY CLERK: Members of the jury, your foreman says 
that you find for the plaintiff, as administrator, against both defendants 
in the amount of six thousand dollars, and that is your verdict, so say 
you each and all? | 

THE JURORS: (in unison): It is. | 

THE COURT: Take the verdict as to the plaintiff, individually, as 

requested. 
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THE DEPUTY CLERK: Mr. Foreman, how do you find as to the 
claim of the plaintiff, individually, against either one of the defendants 
or both of the defendants ? 

THE FOREMAN: We find in favor of the defendants. We do not 
find in favor of the plaintiff. 

THE COURT: Is there anything further, gentlemen? 

MR. MURPHY: No, Your Honor. 

[390] MR. FRUM: No, Your Honor. 

THE COURT: Mr. Schwartz? 

MR.SCHWARTZ: No, Your Honor. 

THE COURT: Ladies and gentlemen, you are excused. Thank you. 


x«* * 
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STATEMENT OF QUESTIONS PRESENTED 


1. Does the law of medical malpractice, as applied to hospitals in 
the District of Columbia, attempt a distinction between "medical" and 
“administrative” acts of professional hospital personnel in caring for 
the hospital's patients to determine whether the controlling standard of 
care is the practice in comparable hospitals or one of ordinary pru- 
dence ? 


2. May laymen decide, without benefit of expert guidance, whether 
a description of a patient as "diabetes with complications" by a nurse to 
a physician is sufficient to apprise the latter of the patient's tendency to 
dizziness and fainting and thereby alert him to the danger of the patient's 
falling in the course of a series of X-ray studies ? 


3. May laymen decide, without benefit of expert guidance, what 


caused a diabetic patient to fall during the course of a series of X-ray 
studies ? 


4. Is an award of six thousand dollars justified by damages limited 
to a “disability” represented by an inability to "open the mouth wide” 
for a period not exceeding 66 days? 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,368 


WASHINGTON HOSPITAL CENTER, 


ROBERT BUTLER, 
Administrator of the Estate of | 
Beatrice H. Butler, Deceased, 


Appellee: 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Jurisdiction hereof is given this Court by 28 U.S.C., § 1291. 


STATEMENT OF THE CASE 


Mrs. Beatrice Butler, a middle-aged diabetic, fell to the floor and 
fractured her left cheekbone during the course of a series of diagnostic 


X-rays in the radiological laboratory of Drs. Groover, Christie and 
Merritt in the Washington Hospital Center on March 26, 1962.’ 


Mrs. Butler first consulted the co-defendant Dr. Gilbert Hurwitz at 
his office on February 7, 1962, having been referred to him by an optom- 
etrist for "eye symptoms.” She related a family history of diabetes in 
both parents and complained of symptoms characteristic of diabetes. 
Upon examination Dr. Hurwitz found her to weigh 103 pounds and stand 
five feet two inches tall. Dr. Hurwitz found sugar in Mrs. Butler's 
urine. He also found "eye changes,” neuritis in her legs, and a "slight 
anemia"—all compatible with diabetes. He also observed scars on Mrs. 
Butler’s legs which she stated to have been caused by a "recent burn." 
Dr. Hurwitz diagnosed her illness as diabetes mellitus and prescribed 
medication and a special diet. (J.A. 102-103, 126) 


Dr. Hurwitz saw Mrs. Butler at his office once a week for the next 
five weeks, during which time he found her blood pressure and urine 
sugar down, but her blood sugar elevated, and protein in her urine which 
Dr. Hurwitz thought might indicate kidney involvement from her diabe- 
tes. (J.A. 104-105) 


Dr. Hurwitz saw Mrs. Butler in his office again on March 22, at 
which time she reported that, six days earlier, she had hada "light- 
headed spell . . . began to feel faint... ." (J.A. 106) She also reported — 
loss of appetite and backache. Dr. Hurwitz describedthe former symptom 
in his notes as "semi-syncopal episode.” (J.A. 106-107)? On that date 
Dr. Hurwitz ordered Mrs. Butler to the hospital ". . . because something 
had changed that seemed to be important,'(J.A. 108), although in spite of 


1 mrs. Butler died of diabetic complications unrelated to her fall on May 31, 
1962. (J.A. 38) 
2 Syncope—"a faint .. . a loss of consciousness ... a blackout." (J.A. 107) 


"A temporary suspension of consciousness due to cerebral anemia." Dovland's 
Illustrated Medical Dictionary , 1342 (23rd ed., 1957). 


her symptoms he allowed Mrs. Butler to return home and proceed to the 
hospital alone without suggestion of special precautions against a fall 
enroute (JA 208). She entered Washington Hospital Center on March 23, 
1962, for evaluation and treatment of her diabetes, its complications and 
. . whatever else might be found." (J.A. 108, 143) 


Dr. Hurwitz did not see Mrs. Butler in the hospital on March 23 
(JA 109), but gave standing orders by telephone to be entered as "Phy- 
sician's Orders" on her hospital chart. (Plaintiff's Exhibit No.5, 
JA 249, 145, 210) Those orders provided in addition to a special diet 
and ee that the patient was to be "up at liberty," meaning that 
. the patient is allowed to be up, more or less on 

liberty, with no restrictions on her motions and move- 

ments. She is not confined to the room. She is not 

confined to bed. She is not confined to a chair. She 

may go to the gift shop, if she so desires, and just to 

the limits of her own desire and comfort." (J.A. 146) 


The following morning Dr. Hurwitz entered his "Admission Note" on 
Mrs. Butler's chart (J.A. 108-109, 114): | 


"49 yr old C F admitted because of recent weakness, 
dizziness, and near-syncopal episodes for about 8 days. 
About six weeks ago, pt. presented herself at the office 
with failing vision primarily. Examination revealed 
diabetic retinopathy and neuropathy. Subsequent evo- 
lution showed the presence of diabetic intercapillary 
glomerulosclerosis ¢ persistent proteinuria. The pt's 
urines are usually sugar-free on Chlorpropramide|500 
mg., but pt. apparently has a high renal threshold for 
glucose. Pt. receives Vit. B12 100 mcg. weekly in an 
attempt to improve the neuropathy. Pt. has been on 
ferrous sulfate for modest anemia but hematocrit last 
night was 29 which may account for current symptoms 
—anemia probably on basis of nephropathy. BP 160/100 
P equals 96, reg. Chest clear. Cor. neg. except for 
tachycardia. Abdomen—feces-filled large bowel. | 


“Imp. diabetes mellitus @ retinopathy, neuropathy and 
nephropathy. Signed, G. Hurwitz, M.D." (Plaintiff's 
Exhibit No. 5, J.A. 248) 
Dr. Hurwitz gave orders for various diagnostic tests on March 24, includ- 
ing the scheduling of an intravenous pyelogram.* He gave no special 
instructions, however, with respect to the procedure for any of the tests. 
(Plaintiff's Exhibit No. 5, p. 27; J.A. 210-211) 


The pyelogram request was presumably prepared by an unidentified 
hospital nurse (J.A. 133) on a punch-card form (Plaintiff's Exhibit No. 
6) on the basis of the patient’s known condition as disclosed at that time 
by her chart. (J.A. 134) In that portion of the "Radiology Requisition" 
calling for a summary of history, the nurse entered upon Mrs. Butler's 
form either "diabetic complications” (J.A. 54) or "diabetes with com- 
plications,” (J.A. 76). 


On March 26, 1962, Mrs. Butler was taken by wheelchair by a hos- 
pital orderly to the radiological laboratory operated by Drs. Groover, 
Christie and Merrit on the hospital premises. The only document 
accompanying her was the Radiology Requisition form (J.A. 49). The 
orderly departed (J.A. 93), leaving Mrs. Butler in the radiology labo- 
ratory in the custody of a Dr. Boulp Lau, a graduate physician and a 
second-year resident in radiology (J.A. 152-153, 222), and a Charlotte 
Powers, a student X-ray technician (J.A. 47). 


3 Intravenous pyelogram—"an X-ray examination performed by first the injec- 
tion of a dye substance into the veins, which is removed from the bloodstream by 
the kidneys, ard excreted by the kidneys into the bladder, and subsequently into 
the urine. During the time the dye is retained in the kidneys, when X-ray films 
are taken, details of the kidney structure can be seen on the X-ray and details of 
the remaining urinary tract can be seen, as well. In this instance, the test was 
performed because there were indications that this patient may have kidney dis- 
ease, either complicating diabetes or as a separate entity, making the diabetes 
and its complications worse, and it was thought that this particular examination 
could throw light on the patient's problem.” (J.A. 134-135) 


| 

Mrs. Butler walked from the wheel chairtothe dressing room close 
by, removed her garments without assistance, and returned | on foot to 
the X-ray room. (J.A. 54) She then arranged herself, with assistance 
(J.A. 54-55), on an Imperial General Electric diagnostic table, 36 inches 
high (J.A. 157), and 2-1/2 feet wide (J.A. 65). Mrs. Powers then took 
the first X-ray film with Mrs. Butler lying in a supine position (J.A. 
55). When the first film had been developed, it was inspectedby Dr. Lau. 
(J.A. 56), who then read Mrs. Butler's Radiology Requisition. (JA 88-89) 
Dr. Lau then injected an intravenous contrast medium into the antecub- 
ital vein in Mrs. Butler's arm (J.A. 155, 56), after which Mrs. Butler 
remained supine on the table for approximately 20 to 30 minutes while 
Mrs. Powers took a series of films. (J.A. 57) During the procedure, 
Mrs. Powers affixed a "compression band" 4 across Mrs. Butler's abdo- 
men, beneath which she placed a 2-inch inflated rubber balloon. (J.A. 82- 
83) Mrs. Powers took a "5-minute film” of Mrs. Butler, and after Dr. 
Lau had seen it, she took a ''15-minute film," and then still another, in 
quick succession, all with the compression band in place. (J -A. 81-82) 
Mrs. Powers then released the tension on the compression band and 
unhooked it from the table. (J.A. 82-83) While the table was horizon- 
tal, Mrs. Powers asked Mrs. Butler to slide toward the foot of the table 
and place her feet on the perpendicular footboard there. Mrs. Butler 
complied. (J.A. 58) Mrs. Powers explained that she proposed to turn 
the table mechanically to an upright position and asked Mrs, Butler if 
she were able to stand. (J.A. 58) Mrs. Butler answered affirmatively 
(J.A. 59) Mrs. Powers then activated an electrical switch which turned 
the table, slowly, and at constant speed, halfway to a vertical position. 


4 The "compression band" is an 8-inch wide, 2-1/2-foot long, strip of nylon 
cloth which can be clamped across a supine patient on the table, its designed 
purpose being to compress the abdomen to prevent drainage of the dye from the 
kidneys untilthe necessary exposures have been made. (J.A. 62, 78) On occa- 
sion, it is used to "immobilize" an unconscious adult patient while supine, or the 
head of a conscious infant during the course of a series of skull si i if the 
child cannot or will not remain still. (J.A. 64-65) 


She stopped the motion, and asked Mrs. Butler if she were "all right.” 
Mrs. Butler again responded affirmatively. (J.A. 58-60) When the table 
and Mrs. Butler were upright, and Mrs. Butler standing onthe footboard 
Mrs. Powers went behind the radiation shield to take the picture. She 
asked Mrs. Butler to hold her breath (J.A. 61), and, as she did so, Mrs. 
Butler "fell forward," striking her head on a projection of the X-ray 
equipment close to or on the floor of the room. (J.A. 61) Mrs. Powers 
went to her immediately and found her conscious and able to respond to 
inquiries (J.A.61) Thereafter Mrs. Butler was found to have a frac- 
ture of her left cheekbone, requiring surgical reduction. She had diffi- 
culty in opening her mouth, but was able to eat normally, and was other- 
wise not disabled by the accident. (J.A. 164-167; Plaintiff's Exhibit No. 
5, pp. 10-11) 


Mrs. Butler was discharged from Washington Hospital Center on 
April 6, 1962, still suffering with an unimproved complicated diabetes 


(Plaintiff's Exhibit No. 5, p. 1), and she remained an invalid inher home 
for about a month (J.A. 36-37). She entered D. C. General Hospital on 

May 3, 1962, and died there on May 31, 1962, of her diabetic complica- 
tions. (J.A. 14, 38) 


Proceedings Below 


In May, 1963, Robert Butler, husband of the late Beatrice Butler, 
and administrator of her estate, filed a Complaint against Washington 
Hospital Center; Groover, Christie & Merritt; and Dr. Hurwitz, alleg- 
ing that their joint or several negligence caused his decedent's fall and 
injury, and eventually her death. He sued in three counts: damages for 
his decedent's wrongful death; damages recoverable under the Survival 
Act; and damages for his own loss of consortium. (J.A. 2-8) 


The Pre-Trial Order limited the specifications of Washington Hos- 
pital Center's alleged negligence to its failure to apprise the radiologists 
of Beatrice Butler's propensities to syncope, and its failure to provide 


"adequate safeguards" against Mrs. Butler's fall from the X-ray table. 
(J.A. 16) | 


At trial the senior radiologist testified that the X-ray laboratory, 
andthe equipment init, were subject to the exclusive control of Groover, 
Christie & Merritt (J.A. 178-179), and the trial court charged the jury, 
without objection from plaintiff (J.A. 237), only as to the Hospital's 
alleged failure to warn the radiologists of Mrs. Butler's history of 
weakness and dizziness. (J.A. 225-226) 


The wrongful death count was withdrawn at the close of plaintiff's 
case. (J.A. 195) 


The plaintiff testified himself and called Dr. Hurwitz, his late wife's 
attending physician, and Dr. Wissler, the senior radiologist, as adverse 
witnesses. He also called Mrs. Powers, the student X-ray technician, 
and Dr. Louis Balla, a surgeon who consulted with Dr. Hurwitz in treating 
Mrs. Butler's facial fracture. At the close of plaintiff's case, all defend- 
ants moved for directed verdicts. Washington Hospital Center argued, 
in support of its motion, that the plaintiff failed to prove either the duty 
incumbent upon it, or its breach of duty, under the case of Garfield Mem. 
Hosp. v. Marshali,® (J.A. 197), and that he had similarly failed to prove 
that its alleged breach of duty was the proximate cause of Mrs. Butler's 
fall. (JA 205-206) The court ruled that the duty of Washington Hospital 
Center to Mrs. Butler was, in his opinion, governed by principles of 
common-law negligence rather than those of medical malpractice (J.A. 
196). 


The court granted the motion of Dr. Hurwitz for a directed verdict, 
| 
but denied the motions of Washington Hospital Center and Groover, 
Christie & Merritt. (J.A. 206) | 


The defendants called Drs. Hurwitz and Wissler, and rested. (J.A. 
| 


* 92 U.S. App. D.C. 234, 204 F.2d 721 (1953). 


224) The court again denied motions for directed verdicts for the 
remaining defendants, in chambers, and instructed the jury with respect 
to the claim against Washington Hospital Center as follows: 


"Specifically, the plaintiffs [sic] claim that the 
Washington Hospital Center failed to adequately and 
effectively call to the attention of Drs. Groover, 
Christie and Merritt facts known to it relating to the 
plaintiff patient's [sic] condition, a history of being 
subject to dizziness and near-blackouts or near-faint- 
ing spells or near-syncopal episodes. (J.A. 225-226) 


*x* xk * 


As I have indicated to you, this action is based on 
the negligence of the respective defendants, and it 
therefore becomes the duty of the Court to define what 
is meant by negligence: 


‘Negligence is the doing of some act which a reason- 


ly prudent person, under the same circumstances, 
would not do; or the failure to do something which a 
reasonably prudent person would do, under the same 
circumstances, actwated by those considerations 
which ordinarily regulate the conduct of human 
affairs." (J.A. 230-231) 


x** * 


Therefore, in order to arrive ata fair standard, 
we ask: What conduct might have been expected of the 
person of ordinary prudence under the same circum - 
stances? (emphasis supplied) (J.A. 231) 


xe * 


"you will have for your consideration and determi- 
nation whether the Washington Hospital Center exercised 
reasonable care in carrying out the patient's doctor's 
order that an IVP X-ray be taken; more particularly 
whether the hospital's employee nurse executed the req- 
uisition for the IVP X-rays of the plaintiff [sic] in such 
detail and with such specificity as required by the form 


in light of information placed on the hospital records by 
the plaintiff's [sic] personal physician. 


"If you find that the plaintiffs [sic] have proved by a 
preponderance of the evidence, as I have defined that 
for you, that the hospital's employee nurse failed to fill 

out the requisition for the X-ray with such detail and 
specificity as the form reasonably required in the light 
of information on the hospital records, as record 
thereon by her attending physician; and further that 
such data was required in order to put the radiologist 
on notice as to the susceptibility of said patient to diz- 
ziness, near-fainting spells or syncopal episodes, and 
that as a proximate result thereof the X-ray was taken 
without such notice and in such manner as to result in 
the fall and injury to the plaintiff [sic], then you would 
find for the plaintiffs [sic]." (J.A. 233-234) 


The court gave unobjectionable instructions as to the meaning of proxi- 
mate cause, contributory negligence, and burden of proof. Then it said: 


"If you find for the plaintiffs [sic] as to either or 
both defendants, then you shall award to the plaintiffs 
[sic] such sums of money which will fairly and reason- 
ably compensate plaintiffs [sic] for damages suffered 
by plaintiffs [sic] which proximately resulted from neg- 
ligence of the defendant or the defendants. (J.A. 235) 


x * * | 


"First, as far as the action of Mr. Butler as adimin- 
istrator of the estate of his wife is concerned: | You 
will have for your consideration and determination | what 
amount of money would fairly and reasonably co: :pen- 
sate for the physical injury and disability proximately 
resulting to her, the wife, from either the oes 
or the defendants' negligence. 


"You may not as to the claim of the administrator on 
behalf of the estate make any allowance for pain and suf- 
fering." (J.A. 235) 
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The court then instructed with respect to loss of consortium. 


The jury returned with a verdict in favor of plaintiff, as administra- 
tor, in the amount of $6,000.00 against both defendants. The jury found 
against plaintiff in his own right. (J.A- 243) 


Both defendants filed timely motions for judgment non obstante ver- 
edicto, or, in the alternative, for a new trial. The trial court denied 
those motions and entered judgment upon the verdict. (J.A. 24) From 
that judgment the defendant Washington Hospital Center appeals. 


STATUTES INVOLVED 
District of Columbia Code, § 12-101. 


On the death of a person in whose favor or against 
whom a right of action has accrued for any cause prior 
to his death, the right of action survives in favor of or 
against the legal representative of the deceased. Intort 
actions for personal injuries, the right of action is lim- 


ited to damages for physical injury, excluding pain and 
suffering resulting therefrom. 


STATEMENT OF POINTS 


1. The trial court erred in refusing to direct a verdict for the 
defendant Washington Hospital Center, and in refusing to grant its Motion 
for Judgment Non Obstante Veredicto, for failure of the plaintiff to carry 
his burden of proof with respect to the standard of care required of hos- 
pitals in the District of Columbia, and Washington Hospital Center's 
departure therefrom, by competent expert testimony. 


2. The trial court erred in refusing to direct a verdict for the 
defendant Washington Hospital Center, and in refusing to grant its Motion 
for Judgment Non Obstante Veredicto, with respect to the cause of plain- 
tiff’s decedent's fall and a proximate relationship thereto with the alleged 
negligence of the Washington Hospital Center. 


| 
| 
| 
11 | 
3. The trial court erred in denying the Motion of the defendant 
Washington Hospital Center for a new trial, the plaintiff's having offered 
no evidence to support a finding of compensable damage in the amount 
of the verdict to his decedent's estate. 


SUMMARY OF ARGUMENT | 

1. The trial court ruled that the act of a hospital nurse in summa- 
rizing the history of a patient for the information of a radiologist who 
was to perform a series of X-ray studies must be done with ordinary 
care rather than with such skill, care, and diligence as is customarily 
exercised by hospitals generally inthe community. It therefore permit- 
ted the jury to infer, without benefit of expert testimony, that the nurse 
knew or should have known that description of the patient as "diabetes 
with complications" would not forewarn the radiologist of the patient's 
propensity to dizziness and fainting, and would thus unreasonably risk 
her falling in the course of a complex X-ray procedure the hazards of 
which the nurse was or should have been aware. The trial, court thus 
distinguished between "medical" and "administrative" acts of hospital 
personnel in caring for patients, and imported a distinction into the law 
of malpractice in the District of Columbia not sanctioned by any local 
precedent and expressly rejected as unrealistic by other jurisdictions 
in which it has been attempted. | 


2. The trial court permitted the jury to infer, without benefit of 
expert testimony, that plaintiff's decedent had fainted and fallen, in spite 
of evidence of other equally possible causes of her fall, only one of which 
an exercise of appropriate skill, care, and diligence where the hospital's 
negligence was alleged might have prevented. Moreover, the jury was 
permitted to infer that the alleged negligence of the nurse was a proxi- 
mate cause of plaintiff's decedent's fall, notwithstanding the uncontro- 
verted testimony of the senior radiologist that the same course of con- 
duct would properly have been followed if the attending radiologist had 
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known everything which could have been reported to him of the patient's 
condition as disclosed by the patient's chart at the time the nurse ab- 
stracted it in preparing the X-ray requisition. 


3. The only compensable damage proved was plaintiff's decedent's 
difficulty in "opening her mouth wide” following the fall, all other dam- 
ages alleged in the Complaint having been excluded by the Survival Act 
or disproved by the evidence. The "disability" proved endured, at the 
longest, until Mrs. Butler's death 11 weeks later. An award of $6,000.00 
is patently not commensurate with the magnitude and duration of the 
injury said to justify it. 


ARGUMENT 
L 
The Trial Court Applied, and Thus Permitted the 


Jury To Apply, an Incorrect Measure of the Duty 
” of the Defendant Hospital to Its Patient. 


In actions for injuries alleged to have been caused by the malprac- 
tice of the healing art, it is here and elsewhere the rule that the burden 
of proof is on the plaintiff to establish by substantial evidence a depar- 
ture from the applicable standard of care, and that such departure caused 
the injury of which the patient complains. Rodgers v. Lawson, 83 U.S. 
App. D.C. 281, 170 F.2d 157 (1948). 


The standard of care applicable to institutional practitioners, such 
as hospitals, was explicitly declared by this Court for this jurisdiction, 
after examining the authorities elsewhere, in Garfield Mem. Hosp. v. 
Marshall, 92 U.S. App. D.C. 234, 204 F.2d 721 (1953), in which Judge 
Miller said, for a unanimous court, affirming judgment for an infant 
plaintiff who suffered injuries during a precipitous and unattended birth: 


"It is necessary first to ascertain what duty the hos- 
pital owed [plaintiff]. 
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"In general it is the duty of a private hospital to 
give a patient such reasonable care and attention as the 
patient's known condition requires. This duty is meas- 
ured by the degree of care, skill, and diligence custo- 
marily exercised by hospitals generally in the commu- 
nity, and by the express or implied contract with| the 
patient, [Citations omitted] (emphasis supplied) | 

x * x | 

"If a hospital undertakes to render service custom- 
arily performed by physicians, it must perform such 
services with the same degree of care to which a pri- 
vate physician is held; that is to say, the physician 
employed by the hospital must exercise the ordinary 
skilland care which is exercised generally by the mem- 
bers of his profession in the community, giving consid- 
eration to modern learning." 92 U.S. App. D.C. 239, 204 
F.2d 725.° | 


| 
Since its formulation in 1953, the specialized duty owing from hospitals 
to patients established by the case of Garfield v. Marshall ‘has become 
so much of the fabric of the law of medical malpractice of the District 
of Columbia that it has been applied by this Court, even without citation 
of the originating authority, as recently as Stwers v. George Washington 
Univ. Hosp., 116 U.S. App. D.C. 29, 320 F.2d 751 (1963), affirming judg- 
ment n.o.v. for the defendant hospital when this Court found, with respect 
to the alleged paucity of information given by a hospital employee toa 
patient whose consent he was seeking for the performance of an arteri- 
ogram, | 

". , . no support for the claim of . . . departure from 
accepted standards of medical practice, as it must be, 
| 


_ 6 Compare the standard applicable to individual practitioners in Rodgers v. 

Lawson, supra: "A physician must exercise that degree of care and skill ordi- 
narily exercised by the profession in his own or similar localities." 83 US. 
App. D.C. 282, 170 F.2d 157 (1948). 
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by evidence on that issue delineating the alleged cor- 
rect procedure. On the contrary, the evidence is that 
the procedure followed complied with accepted prac- 
tice.” Burger, J., 116 U.S. App. D.C. 31, 320 F.2d 753. 
(emphasis supplied) 

Confronted with the Gavfield v. Marshall formula in the present 
case, however, the trial court distinguished it, ruling that the negligence 
imputed to the Washington Hospital Center was so far removed from the 
practice of medicine that the applicable standard of care was to be 
deduced from principles of common-law negligence. Thus, without prec- 
edent in this jurisdiction, the trial court undertook to make a distinction 
found in the law of some other jurisdictions between so-called "medical" 
and “administrative” acts of professional personnel employed by a hos- 
pital. That distinction, which had been extant in the law of New York 
since 1914,” ‘was reviewed and expressly overruled by the Court of 
Appeals of New York in Bing v. Thunig, 2 N.Y.2d 656, 163 N.Y. Supp. 2d 
3, 143 N.E.2d 3 (1957). Holding a hospital liable for the conceded mal- 
practice of a hospital employee if his act merely transpired in the "scope 
of his employment,” that court concluded a classification of negligence 
as "medi * on the one hand or “administrative” on the other was, and 
always had been, an artificial classification of judicial invention and 
medically uarealistic. Considering the variety of facts presented by all 
the cases over the years in which the distinction was made and conflict- 
ing results reached, Judge Fuld concluded: 

"From distinctions such as these there is to be 
deduced neither guiding principle nor clear delineation 
of policy; they cannot help but cause confusion, cannot 
help but create doubt and uncertainty. And while the 
failure of the nurses in the present case ... might, 


perhaps, be denominated an administrative default, we 
do not consider it either wise or necessary again 


7 Schloendorff v. N.Y. Hosp., 211 N.Y. 125, 105 N.E. 92 (1914). 
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to become embroiled in an overnice disputation as to 
whether it should be labeled administrative or medi- 
cal.” 2 N.Y.2d 661, 143 N.E.2d 5 (1957). | 
| 
The majority opinion in the Bing case was accompanied by a concurring 
opinion bya single judge who urged that the court adhere to the adminis- 
trative-medical dichotomy and classify the act alleged as "administra- 
tive," retaining, however, the rule of non-liability for the "medical" 
activities of a hospital's professional employees as a small perimeter 
of immunity to protect charitable hospitals against a fraction of the full 
impact of respondeat superior. 


In the relatively short span since its decision, the Bing case has 
been expressly followed by the Supreme Court of Ohio in Kebna »v. St. 
Elizabeth's Hosp. of Youngstown, 170 Ohio St. 519, 166 N.E.2d 765, 
(1960). And in the only Federal appellate decision to discuss it, Chief 
Judge Biggs commended it as preferable to the Pennsylvania rule he 
was nevertheless bound to follow. Brown v. Moore (3d Cir. 1957) 247 
F.2d 711. Cf. White v, Baptist Mem, Hospital (No. 16480, 6th Cir., July 
19,1966) —S§ F.2d__. | 


If the trial court's ruling in the instant case, and its instructions to 
the jury, are allowed to stand uncorrected, the effect will be to import a 
distinction into the law of the District of Columbia which New York and 
Ohio, after years of experience with it, have discarded as impracticable. 
Unless this Court intends to allow a trial court to redefine the standard 
of care required of hospitals declared in Gavfteld v. Marshall, supra, 
and to substitute for its Gavfteld rule a standard of “ordinary prudence" 
when, in the trial court's opinion, the care rendered a particular patient 
involved rather less medical learning than more, then the effect of 
affirmance here must be to allow the Gavfteld rule to standas the meas- 
ure of propriety of "medical" activities while the Butler rule will govern 
"administrative" malpractice. 
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Even if this Court were to approve the "medical-administrative” 
dichotomy, however, the alleged negligence of which Washington Hospital 
Center has beenconvicted occurred during the course of conduct unques- 
tionably calling for an exercise of "medical" judgment. The hospital 
undertook to decide the information necessary to apprise experienced 
and independent physicians of Mrs. Butler's condition in sufficient detail 
to permit them to render to Mrs. Butler such reasonable careandatten- 
tion for her safety as her known condition required. The decision made 
by the hospital employee who filled out the requisition form was that 
"diabetes with complications”represented sufficient summary of that con- 
dition for the purpose for which it was required. It is patently impos- 
sible for the trial court, not to mention a jury, to say whether the words 
"diabetes with complications” adequately informs trained medical pro- 
fessionals of'an asserted propensity to dizziness or fainting said to 
accompany the disease, since neither is learned on the subject of diabe- 
tes and its complications.* Nor can court or jury say, upon its training 
and experience, whether a nurse should, by reason of her training and 
experience, in the exercise of "ordinary prudence” be aware of and 
anticipate the danger to a patient so afflicted by a procedure known as 
intravenous pyelography. Such knowledge is a necessary predicate for 


8 A bibliography of professional literature on diabetes and its complications 
would include the following: Danowski, T.S., Diabetes Mellitus: diagnosis and 
treatment. New York, American Diabetes Association, 1964, 209 pp.; Danowski, 
TS., Clinical Endocrinology, Baltimore, Williams and Wilkins, 1962, 4 vols.; 
Duncan, Garfield G., Diseases of Metabolism, 5th ed., Philadelphia, Saunders, 
1964, 1551 pp.; Marble, Alexander, and Cahill, George F., Jr., Chemistry and 
Chemotherapy of Diabetes Mellitus, Springfield, I1., Thomas, 1962; Siperstein, 
Marvin D., et al., eds., Small Blood Vessel Involvement in Diabetes Mellitus, 
Washington, American Institute of Biological Sciences, 1964; Ralli, Elaine P., 
The Management of the Diabetic Patient: a practical guide, New York, Putnam, 
1965, 207 pp.; Warren, Shields, and LeCompte, Philip M., Pathology of Diabetes 
Mellitus, 4th ed., Philadelphia, Lea & Febiger, 1966; Williams, Robert H., ed., 
Diabetes , New York, Hoeber, 1960, 793 pp.; Joslin, Elliott P., et al., The Treat- 
ment of Diabetes Mellitus, Tenth Edition, Revised, Philadelphia, Lea & Febiger, 
1959, 798 pp.; White, Priscilla, M.D., guest editor, The Medical Clinics of North 
America, Diabetes , Vol. 49, No. 4, July 1965, W. B. Saunders Co., Philadelphia. 
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a judgment as to whether the hospital exercised the requisite care, skill 
and diligence in preparing orders for diagnostic X-ray procedures for 
diabetic patients. | 

In Byrom v. Eastern Dispensary & Casualty Hosp., 78 US. App. D.C.’ 
42, 136 F.2d 278 (1943), this Court approved a rule by which, in those 
cases in which evidence of "conditions and results" alone may prove neg- 
ligence, the jury may disregard the unanimous consensus of medical wit- 
nesses that the care and treatment corresponded generally with good 
medical practice in the District of Columbia. Whatever the wisdom of 
that rule,® this is not such a case. And the general rule, here as else- 
where, requires testimony of a knowledgeable expert when the propriety 
of a medical procedure is questioned. Rodgers v. Lawson, supra; Levy 
v. Vaughn, 42 App. D.C. 146 (1914); Wilson v. Borden, 61 Ap . D.C. 327, 
62 F.2d 866 (1932); Bonner v. Conklm, 61 App. D.C. 336, 62 F.2d 875 
(1933). See Annotations, 141 A.L.R. 5 (1942), and 81 A.L. R2d 597 
(1962). | 


In the case of Carson v. Jackson, 52 App. D.C. 51, 281 Fed. 411 
(1922), this Court said, with respect to an action based upon! inadequate 
diagnosis and treatment of osteomyelitis, 


"In order that the plaintiff might make out her case, 
it was necessary for her to show to the satisfaction of 
the jury that the defendant had not given her the care 


9 The example used, drawn from dicta in Sweeney v. Erving, 35 App. D.C. 57 
(1912), would have permitted a jury to infer negligence in reducing a fractured 
ankle from the fact that the ankle was thereafter crooked and stiff. ; The example 
is medically unrealistic. It would, of course, depend as much upon'the nature of 
the fracture and the patient's peculiarities as upon the skill of the surgical tech- 
nique whether the joint were likely to remain deformedand stiff. Obviously, some 
fractures would cause residual deformity and stiffness if the reduction were 
performed with penultimate skill. Whether or not, and to what extent, the practi- 
tioner's lack of skill or care contributed to the condition is patently a matter on 
which only a person trained and experienced in reducing "ankle fractures" would 
be able to judge. 
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and attention which a physician and surgeon of ordinary 
skill and ability practicing in the District would have 
given under the circumstances related. . ... She could 
not prove it, except by surgeons who knew what care and 
attention such surgeons would have given. Laymen would 
have been imcompetent to testify upon the subject. The 
jurors knew nothing about it. It was quite different 
from an ordinary case of neligence where the jury is 
able to solve the question by applying thereto their own 
experiences. In such a case, the test is: How would a 
reasonably prudent man have acted under the circum- 
stances? [citation omitted] There is no room for expert 
testimony in a case like that. But-here it was necessary 
that the experts should tell the jury the essential thing, 
namely, whether or not the defendant's treatment of the 
plaintiff satisfied the standards of care observed by sur- 
geons of ordinary skill in the District." 52 App. D.C. 55."° 


Dr. Hurwitz testified that Mrs. Butler had been, for the preceding 
two days, on his orders, "up at liberty,” ambulatory, and unrestricted in 


her movements throughout the entire hospital. Considering, in the light 
of his training and experience, and his knowledge of her condition, the 
likelihood of his patient's losing consciousness and falling with injury to 
herself a negligible one, Dr. Hurwitz permitted Mrs. Butler to wander 

at her inclination throughout the hospital. The hospital employee, rely- — 
ing on that judgment, dispatched Mrs. Butler to the X-ray laboratory 
with no greater caution than had previously been exercised with respect 


10 In the instant case, the only witness qualified to express an opinion on the 
subject, by virtue of his familiarity with hospital procedures in the District of 
Columbia in March of 1962 was Dr. Hurwitz who, on cross-examination, was 
asked whether the care and attention given Mrs. Butler ". . . in connection with 
carrying out your orders, taking her to the X-ray department for X-rays . - Al 
conformed to the applicable standards. Plaintiff objected, and the objection was 
sustained without reason. (J.A. 147) No other witness was asked to address him- 
self to the question of what other hospitals were in the practice of doing to 
apprise radiologists of the symptoms of diabetic patients referred for intravenous 
pyelograms. 
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to her movements about her room, the corridors, the stairs, and eleva- 
tors. She did, however, succinctly summarize the patient's history in 
the limited space provided on the requisition card for that purpose. And 
that summary, if Dr. Hurwitz' undisputed assertions are correct, set 
forth a diseased condition which included among its known symptoms the 
dizziness and weakness Dr. Hurwitz had not thought Mrs. Butler unable 
to protect herself against at the time of her admission. | 


There is no evidence to establish, either directly or circumstan- 
tially, that the nurse requesting the X-ray study pursuant to Dr. Hurwitz' 
orders knew or should have known that the duty radiologist would not 
anticipate Mrs. Butler's peculiar infirmities from her description of the 
condition for which she had been admitted. There is no evidence to 
establish, either directly or circumstantially, that the nurse knew or 
should have known of the hazards intravenous pyelographic procedures 
entailed. There is no evidence from which the jury could find that the 
nurse who prepared a requisition form was even aware that the X-ray 
table was not equipped with restraining devices, or that a compression 
band could not or would not be used to avoid Mrs. Butler's mishap, or 
even that the procedure required that the patient be elevated froma hor- 
izontal to a vertical position. The foreseeability of Mrs. Butler's injury 
to hospital personnel would depend upon their familiarity with procedures 
in the X-ray facility. Only those having an opportunity to have learned 
of that procedure would be able to say whether the nurse should also have 
known. 


Yet the jury was permitted to infer negligence on the part of the hos- 
pital, through some unknown agent, from the fact that a diabetic patient 
undergoing diagnostic X-rays under the aegis of an independent firm of 
physicians fell and was injured. Since people ordinarily do not fall when 
being X-rayed, the trial court reasoned, the jury should be permitted to 
infer negligence. Other courts in similar circumstances have refused 
to permit lay jurors to infer that which knowledgeable experts refuse to 
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concede. Carroll v. Richardson, 201 Va. 157, 110 S.E.2d 193 (1959); 
Stafford v. Hunter, _ Wash. _, 401 P.2d 986 (1965); Nation v. Gueff- 
roy, 172 Ore. 673, 142 P.2d 688 (1943); Selzer v. Rexford, 319 Pa. 208, 
179 Atl. 449 (1935). 


I. 


The Evidence Did Not Prove the Cause of Mrs. Butler's 
Fall and Disproved a Causal Relation Between the Fall 
and the Negligence With Which Washington Hospital 
Center Was Charged. 


The only direct testimony bearing upon the cause of Mrs. Butler's 
fall was plaintiff's quotation of his wife on the night following. When he 
saw her face "all swollen up,” he asked her what happened. 

And she says, ‘I don't know,' says, ‘I fell in the opera- 


tion room,’ and she said it knocked that jawbone out of 
place.” (J.A. 33) 


Circumstantial evidence, however, was offered with respect to a number 
of possible causes of Mrs. Butler's fall. Plaintiff postulated throughout 
that Mrs. Butler had had a "syncopal episode," in which she fainted and 
fel] to the floor. (J.A., passim.) But it was the X-ray technician's un- 
disputed testimony that Mrs. Butler was conscious immediately before 
and immediately after the fall. (J.A. 58-60, 61). There was other evi- 
dence of visual difficulty, or “retinopathy” associated with her illness. 
(JA 102-103, Plaintiff's Exhibit No. 5, JA 248) Dr. Hurwitz further testified 
to finding scars on Mrs. Butler's legs which she herself is supposed to 
have attributed to a "recent burn." (J.A. 103) And, in addition, the neu- 
ral involvement following upon the diabetes had apparently produced a 
"neuritis of her legs," causing "weakness" and "irritation of the nerves," 
which had persisted since she was first seen by Dr. Hurwitz, had not 
improved, and led him to describe the condition of her legs as "poor." 
(J.A. 126) Mrs. Butler was also found to have a "slight" or "border-line" 
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anemia (JA 104-105) among the symptoms of which may be included syn- 
copal episodes. (J.A. 114) And Dr. Hurwitz testified toa condition known 
as "orthostatic hypotension" in which blood pressure falls when a patient 
assumes an erect posture from a supine one (J.A. 141) indicating that 
the variation between Mrs. Butler's supine and erect blood pressures 
was excessive, a condition consistent with diabetes with neurological 
involvement. (J.A. 215-216) That aberration, which can bring about 
fainting and weakness (J.A. 216), apparently did not manifest itself, 
however, until March 26, 1962, after Mrs. Butler had fallen, (Plain- 
tiff's Exhibit No. 5, p. 4, J.A. 247; J.A. 214, 219, 114-115). 


Therefore, Dr. Hurwitz testified as to not less than at possible 
causes for Mrs. Butler's fall: (1) Failing vision; (2) Legs afflicted with 
disease, either as a result of burns or neuritis associated with her dia- 
betes; (3) Weakness or dizziness associated with a mild anemia; and (4) 


Orthostatic hypotension, or an aberration in blood pressure signifying 


neurological complications of diabetes. Finally, since Mrs. Butler was 
conscious both before and immediately following the fall, and may there- 
fore be presumed to have been conscious when she fell, there is the fur- 
ther possibility of a voluntary movement of her own. Dr. Hurwitz, who 
was asked the following question: 
"Doctor, can you state, with reasonable medical cer- 

tainty, based on your knowledge of this patient, from 

the inception of your treatment and from all of the infor- 

mation contained about this patient which is in the hospi- 

tal record before you and which you have learned during 

the course of this trial, keeping all that in mind, can you 

tell us, with reasonable medical certainty, what acaally 

caused this lady to fall?" 


answered, simply, "No."" (J.A. 218-219) | 


In the case of Quick v. Thurston, 110 U.S. App. D.C. 169, 290 F.2d 
360 (1961), this Court affirmed judgment upon a directed verdict for the 
defendant in an action for wrongful death. The Court said, with respect 
| 


22 


to proof of the cause of the infection from which plaintiff's decedent died, 
only one of which was consistent with plaintiff's theory of malpractice, 


“At best the testimony most favorable to appellant 
was that there were two possible theories as to source 
of the infection: unsterile instruments or the chronic 
infection already present. . . . Obviously, the jury could 
not be allowed to guess that the former was the source 
when appellant's own medical expert could not express 
an opinion to that effect.” 110 U.S. App. D.C. 172, 290 
F.2d 363. 


In the case of Brown v. Keaveny, 117 U.S. App. D.C. 117, 326 F.2d 661 
(1963), this Court affirmed a directed verdict for a defendant dentist, 
holding that the plaintiff had failed to sustain his burden of proof with 
respect to his theory that excessive force used by defendant in extract- 
ing a tooth had fractured his jaw. And in Kasmer v. Sternal, 83 U.S. 
App. D.C. 50, 165 F.2d 624 (1948), this Court reversed judgment upon ~ 
a jury verdict for a plaintiff who alleged that defendant's negligent 


treatment of a lesion on his tongue caused or permitted the lesion to 
develop into cancer. The Court said: 


"A careful search of the record discloses no word 
of testimony from any witness on which a jury could 
base aconclusion that the dental work done by defend- 
ant, some months after the tongue wound developed, 
was 'the responsible cause of plaintiff's cancer; and 
there is likewise no word of evidence to show any 
causal connection between defendant's work in fitting 
and making the dentures and the cancerous condition. 
But the trial judge was of opinion that it was a matter 
for the jury to decide whether the defendant's treat- 
ment produced ‘friction to such an extent as to cause 
cancer.’ All that we hold is that the record is wholly 
and entirely devoid of any evidence upon which a jury 
could reach a conclusion that anything done by defend- 
ant actually caused plaintiff's cancer, and hence that in 
telling the jury they might find defendant caused the 
cancer, the court erred. The rule which we invoke in 
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this respect is particularly applicable here where, as 

here, the subject matter of the controversy is the highly 

specialized subject of cancer, as to which laymen have 

no knowledge and to which both court and jury must 

depend upon expert evidence. When such evidence goes 

only so far as to show that the cancer might 

resulted from any one of several causes, for only ; 

of which defendant may be responsible, it fails to make 

out a case." 83 U.S. App. D.C. 52, 165 F.2d 626. | 

(emphasis supplied) | 

Res ipsa loquitur substitutes for expert evidence of negligence only 

when (1) the cause of plaintiff's injury is known; (2) the cause was at the 
relevant time in the exclusive control of the defendant; and (3) laymen, 
such as jurors, can say as of common knowledge that the injury of which 
plaintiff complains would not occur in the course of defendant's use of 
the known cause in the absence of his negligence. Washington Loan and 
Trust Co. v. Hickey, 78 U.S. App. D.C. 59, 187 F.2d 677 (1943). In the 
case of Quick v. Thurston, supra, plaintiff offered ves ipsa loquitur as 
an alternative basis for submission of the case to the jury. The Court 
of Appeals, en banc, considered and rejected the proposition, 


"There is no basis, in the record or in common 
experience, to warrant an inference that infectionior 
the spread of infection—follows this treatment only 
if there is negligence. The testimony of appellant's 
expert . . . discloses that there was an equal possi- 
bility that the treatment—as to which na negligence 
is shown—merely allowed germs already present | ‘in 
decedent's lower urinary tract to pass into the blood 
stream. ... Thus, undisputed medical testimony shows 
us that negligence was not the only potential source of 
infection, but simply one of several. | 


"Due to the great variety of infections and compli- 
cations which, despite all precautions and skill, some- 


24 


times follow accepted and standard medical treatment, 
courts reject the notion that because infection follows 
a treatment an inference of negligence is to be made.” 
[citations omitted] 110 U.S. App. D.C. 172-173, 290 
F.2d 363-364. 


The majority opinion in Quick v. Thurston, supra, was accompanied by a 
dissent which advocated at length a statement of the rule which would 
allow the unfortunate result and common knowledge to substitute for evi- 
dence of both negligence and causation. Thus the issue was joined and 
decided by the full bench of this Court witha finality with which few other 
difficult questions of law are resolved. It is now the law of the District 
of Columbia that res ipsa loquitur will justify submission of a malprac- 
tice case to the jury only when laymen may infer as of common knowl- 
edge negligence in defendant's use of the known cause of injury while it 
was subject to his exclusive control. Other courts have been equally 
chary of allowing jurors to infer causation when knowledgeable experts 


will not, and in other jurisdictions the principle has been applied to facts 
more closely resembling those here than in any District of Columbia 
case. See, e.g., Robinson v. Campbell, 95 Ga. App. 240, 97 S.E.2d 544 
(1957); Methodist Hosp. of Miss. v. Gammel (Miss. 1965) 172 So. 2d 762; 
South Broward Hosp. Dist. v. Schmitt (Fla. 1965) 172 So. 2d 12. 


In the instant case, the chief radiologist testified that even if the 
physician on duty in the radiological laboratory knew that the patient had 
a history of "weakness, dizziness, and near-syncopal episodes," it would 
be proper procedure, and a procedure he would follow himself, for that 
physician to order the table elevated and an upright X-ray taken, if he 
also knew that the patient had been up and about the hospital and the 
patient indicated no distress while the table was being elevated. (J.A. 222- 
223) The choice, he previously declared, was between doing an upright 
X-ray or foregoing it altogether, since no equipment is manufactured to 
support a patient unable to support herself in an upright position (J.A. 
222). Even incorporating only those factors tending to indicate Mrs. 
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Butler's inability to support herself safely while onher feet, and exclud- 
ing those indicating that she was normally quite able to get about without 
fainting or falling, plaintiff's hypothetical question to Dr. Wissler as 
to whether that upright. X-ray should have been performed at all was 
answered by Dr. Wissler by saying that if the patient stated she wereall 
right, it should be done. (J.A. 224) Thus whether everything known to 
the hospitalat the time Mrs. Butler's X-ray was ordered were also made 
known to the X-ray laboratory, or whether Mrs. Butler's chart had 
accompanied her there, is immaterial. Regardless of the extent of the 
radiologists’ knowledge of the patient's actual history, if the X-ray had 
been ordered and the patient concurred in her ability to participate 
safely, the X-ray would have been taken. The causal connection between 
the hospital's alleged negligence, therefore, and the fall which produced 
the injury, was irrevocably severed by the exercise of independent judg- 
ment on the part of the supervising radiologist to proceed with the pro- 
cedure, who would have done as he did regardless of the extent of his 
knowledge of the contents of the entire hospital record on ca morning of 
March 26, 1962. 


i. 


The Verdict of Six Thousand Dollars 
Exceeds the Recoverable Damage. 


District of Columbia Code, § 12-101, says: 


"On the death of a person in whose favor or against 
whom a right of action has accrued for any cause prior 
to his death, the right of action survives in favor of or 
against the legal representative of the deceased. Intort 
actions for personal injuries, the right of action is lim- 
ited to damages for physical injury, excluding pain and 
suffering resulting therefrom.” 


Construing that statute, this Court has held that a “disability” is an ele- 
ment of damage which survives the injured party, and may be recovered 
by his representative, in spite of the exclusion of "pain and suffering” 
from the surviving cause of action by the express terms of the statute. 
Hudson v. Lazarus, 95 U.S. App. D.C. 16, 217 F.2d 344 (1954). Only a 
claim for such “disability” as was represented by Mrs. Butler's diffi- 
culty in opening her mouth wide following the fracture of her cheek, 
however, survives to plaintiff asarecoverable element of damage from 
the tort alleged. *' Since her fall occurred March 26, 1962, andher death 
on May 31, 1962, the disability could not have lasted, at a maximum, 
more than 66 days between those two dates. An award of $6,000.00 for 
difficulty in extending one’s mouth for a period of approximately two 
months is patently excessive. It is apparent that the jury either misun- 


11 The claim for wrongful death was withdrawn at the conclusion of the plain- 
tiff's case. (J.A. 195) Mrs. Butler's hospital bill at Washington Hospital Center 
remained largely unpaid at the date of trial, and the statute of limitations barred 
a counterclaim for it. (J.A.26) And, upon plaintiff 'g failure to prove a causal 
connection between the injury Mrs. Butler suffered and her subsequent death, the 
claim for her funeral expenses was withdrawn. (J.A. 195) Mrs. Butler’s confine- 
ment in the hospital was extended, if at all, only a day or two," and even to say 
it was extended because of the fracture would be "gpeculative.” (J.A. 144) 
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derstood a clear instruction limiting the damages it could properly award 
(J.A. 234-236), or it avenged the deceased Mrs. Butler out of proportion 
| 
to the actual loss proved. 
CONCLUSION | 
For the foregoing reasons, the judgment of the court below should 
be reversed, and entry of judgment for this appellant directed. 
| 
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Appellee deems it necessary and desirable to supplement by the 
following, appellants' statement of the case and to point out some few 
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inaccuracies. | 


Among other things, appellants, Dr. James E. Wissler, et al, t/a 
Drs. Groover, Christie & Merritt, incorrectly state at page three of 
their brief ''The history and physical notations in the hospital record 
were not made until after the injury in question and are, therefore, not 
germane, at least as to these appellants". The truth of the matter is 
that the portion of the hospital record quoted by counsel for the appel- 
lants, Drs. Groover, Christie & Merritt, at page three of his brief (J.A. 
248) was recorded by Dr. Hurwitz two days before the inj ary, in his own 
handwriting, in the records of the Washington Hospital Center on Mrs. 
Butler's chart, between 8:00 and 8:30 on the morning of March 24, 1962 
(J.A. 110-112-114). The part of the record written by Dr. Hurwitz after 
the patient's injury appears in the Joint Appendix at page 245 (J.A. 114- 
116 and 245). With reference to this later entry on March 26, Dr. Hur- 
witz testified that it was customary for the hospital intern or hospital 
resident, within 48 hours after admission of a patient, to also do a phys- 
ical examination, and to obtain a history and to record the same on the 
patient's chart. On March 26, Dr. Hurwitz, having noted that the hos- 
pital intern or resident had not done this, he, Dr. Hurwitz, did it. This 
was the entry that Dr. Hurwitz made after the patient was injured (J.A. 
115-116). | 


| 
The admission note may be used and referred to for 'a variety of 
purposes by the hospital interns, nurses, consultants and by whomso- 
ever has the need or occasion to know the patient's physical findings 
and possibilities (J.A. 220). | 
| 


The admission note (J.A. 248) that became part of the hospital rec- 
ords when Dr. Hurwitz recorded the same in his own handwriting be- 


tween 8:00 and 8:30 on the morning of March 24, 1962, before the injury 
(J.A. 110-112-114) reads as follows: 


"49 yr old C F admitted because of recent weakness, 
dizziness, and near-syncopal episodes for about 8 days. 
About six weeks ago, pt. presented herself at the office 
with failing vision primarily. Examination revealed di- 
abetic retinopathy and neuropathy. Subsequent evolution 
showed the presence of diabetic intercapillary glomerulo- 
sclerosis ¢ persistent proteinuria. The pt's urines are 
usually sugar-free on Chlorpropranile 500 mg., but pt. 
apparently has a high renal threshold for glucose. Pt. 
receives Vit. B* 100 mcg. weekly in an attempt to im- 
prove the neuropathy. Pt. has been on ferrous sulfate 
for modest anemia but hematocrit last night was 29 
which may account for current symptoms — anemia 
probably on basis of nephropathy. BP 160/100 P equals 
96, reg. Chest clear. Cor. neg. except for tachycardia. 
Abdomen — feces — filled large bowel. 


“Imp. diabetes mellitus c retinopathy, neuropathy and 
nephropathy. Signed, G. Hurwitz, M.D." (Plaintiff's 
Exhibit No. 5, J.A. 248) 


On March 24, 1962, Dr. Hurwitz ordered for the patient, Mrs. Bea- 
trice H. Butler, an intravenous pyelogram (J.A. 210). No instructions 
were given by'Dr. Hurwitz whether the patient was to be elevated or not 
(J.A. 222) so that the student technician, Mrs. Powers, undertook to 
take the intravenous pyelogram both in the supine position and in the 
elevated position under instructions from Dr. Lau, the x-ray resident 
at the hospital, in the employ of the appellants, Drs. Groover, Christie 
& Merritt (J.A. 222). According to the appellant, Dr. Wissler, if an in- 
travenous pyelogram is ordered, no upright film is taken if a patient 
indicates that he is unable to stand, or if the patient's physical situation 
indicates that medically he is not in a position to stand for the x-ray 
film. Under these conditions the pyelogram is done only with the patient 
lying on his back and the x-ray table is not elevated (J.A. 222). Had Dr. 


| 
| 
Lau known that this patient had a history of recent weakness, dizziness 
and near-syncopal episodes for about eight days, it is not known what 
he would have done. The appellant, Dr. Wissler, would have talked to 
the patient, possibly called her doctor, but there is nothing in the record 
that Dr. Lau did either of those things and there is nothing in the record 
that the student technician spoke to Mrs. Butler (J.A. 223-224). The 
intravenous pyelogram that was ordered by Dr. Hurwitz (J .A. 210) was 
performed two days later, March 26, 1962, by the appellants Drs. Groov- 
er, Christie & Merritt, in the Radiology Department of the Hospital, 
where Mrs. Butler was taken by wheel chair (J.A. 48). The hospital 
record, more particularly Mrs. Butler's chart, was not sent by the hos- 
pital, or by its nurse, resident, intern or other employee; only the req- 
uisition for the X-ray examination (Plaintiff Exhibit 6 - J .A. 250) t on 
which was written "diabetes with complications" by the hospital nurse 
(J.A. 133-134) under the printed words “history summary for this ex- 
amination (very essential)" (J.A. 54-76). Before being X-rayed, no in- 
quiry was made by appellants, Drs. Groover, Christie & Merritt, to 
find out what the complications were (J.A. 76, 223-224). | 
We believe ordinary care requires the patient's chart be sent by 
the hospital resident, hospital intern or muse to the Radiology Depart- 
ment with the patient. In the alternative, since the patient's chart did 
not accompany her to the Radiology Department, we think, in the exer- 
cise by the hospital of ordinary care, the requisition = should have dis- 
closed, among other things, that patient's admission to the hospital was 
because of recent weakness, dizziness and near-syncopal episodes *** 
anemia, diabetic neuropathy (a nerve complication of diabetes - J.A. 
112 - that causes fainting and weakness from a drop in Ylood pressure 
J.A. 216). | 


1 Appellants claim the completed form, Exhibit 6, was destroyed (JA. 170). 


2 Requisition form, Exhibit 6 (J.A. 250) is filled out by the nurse from the 
chart (J.A. 133-134). 


3 A fact known to any graduate of a medical school (J.A. 216). 


With only a Student technician in attendance (J.A. 70) upon the pa- 
tient when she arrived by wheel chair in the Radiology Department, she 
placed Mrs. Butler on the X-ray table and later placed the request for 
the pyelogram (Exhibit 6) where Dr. Lau, a second year resident asso- 
ciated and connected with appellants, Drs. Groover, Christie & Merritt 
(J.A. 153), could see it before he walked into the x-ray room to inject 
the patient with the dye (J.A. 70, 88-89). After taking several X-rays of 
the patient in a horizontal position, the student x-ray technician asked 
the patient if she could stand and when she said she could (J.A. 69), she 
raised the x-ray table half-way, inquiring of Mrs. Butler if she was al- 
right. 

Without any safeguard to prevent the patient from falling, the X-ray 
table was then elevated to a vertical position, whereupon, Mrs. Butler 
had a "dizzy spell and fell to floor” (J.A. 186), sustaining the fracture 
of three facial bones (J.A. 160) and other injuries. 


The evidence established that Mrs. Charlotte Powers, the student 
X-ray technician, knew that people become dizzy when turned from a 
horizonti#>to a vertical position (J.A. 60). 


When x-rays are ordered for patients, the hospital nurse completes 
the requisition from the chart in the hospital record, which would be the 
record that was entered on March 24, 1962 (J.A. 133-134, 248) and that 
would have shown that Mrs. Butler was admitted because of recent weak- 
ness, dizziness and near-syncopal episodes, which are things that were 
indicative of diabetes mellitus and its complications of diabetic neuro- 
pathy, anemia, etc., and the notes recordedon Mrs. Butler's chart are 
the instructions that would inform Drs. Groover, Christie & Merritt of 
her susceptibility to dizziness, fainting or near -syncopal episodes (J.A. 
140 and 216). 


Normal persons may have dizziness in going from a horizontal to 
vertical position. It happens more often with persons who are ill, and 
still more often to persons who have diabetes or anemia where dizzi- 


ness and fainting are part and parcel of those ailments (J oA. 141-2 and 
114). With the neurological involvement of her diabetic problem, Mrs. 
Butler's blood pressure could drop on standing, and this drop in blood 
pressure could bring about fainting and weakness. Any graduate from 
medical school knows these complications occur with diabetes (J.A. 
215-216). 


The evidence also showed that a patient does not know in advance 
of an impending blackout or faint. Sometimes, if he has notice, the 
fainting or blackout may occur before he can do anything about it (J.A. 
218 and 178). | 


The witness, Mrs. Charlotte Powers,’ was a student technician 
who took the X-rays of Mrs. Beatrice Butler. She testified that no doc- 
tor was present in the room when Mrs. Butler was put onthe X-ray 
table or while she was on the table or while it was being turned upright 
(J.A. 70 and 56). Dr. Lau came in to inject the dye, and although it was 
the practice to ask the patient her symptoms, Mrs. Powers could only 
remember that he asked her temperature and allergies. Mrs. Powers 
testified that if a patient being x-rayed told her she could stand, she 
would have the patient stand (J.A. 72). However, she knew that people 
often become dizzy when the table is turned from a horizontal to a ver- 
tical position (J.A. 60). She testified further that the practice of using 
a compression belt to immobilize a patient, she used infrequently, 
sometimes once a day; that she did it for skull X-rays with the patient 
lying on his back and also with a patient who was unconscious, which 
was done by putting one or two compression belts across him to make 
sure he didn't roll off the table (J.A. 74-75). The use of a compression 
belt or belts placed under the arm pits or around the knees wouldn't 
affect the drainage of the kidneys (J.A. 73), nor would the placing of a 
compression belt across the lower extremities above the knees and be- 


| 
4 Her maiden name was Charlotte Hurt. Between the time of the injury and 
the trial, she married (J.A. 46). 


low the hips, while the patient was standing in an upright position, inter - 
fere with the ability to take x-ray pictures or render the pictures in- 
effective (J.A. 90). 


Appellant, Dr. Wissler, testified (J.A. 157-159) that the compres - 
sion bands hook onto the side of the x-ray table. It can be placed over 
the person's shoulders or under the arm pits by sliding it along the table. 
The band itself is strong, but the sewing where the band is attached to 
the metal rod sometimes tears after they have been used for awhile. 
They won't tear when they are new, but after awhile they deteriorate and 
will tear. He did not inspect the band on the table on which Mrs. Butler 
was X-rayed, but thought it was in good condition. He said that the band 
is sometimes used to immobilize the patient when they are lying down 
and when asked if he could suggest any reason why the band could not be 
used when the patient was standing up, he said it could possibly be used 
for that purpose. Appellant, Dr. Wissler, further testified (J.A. 172- 
173) that it would be important to know, before the taking of an intra- 
venous pyelogram, that the patient, for about eight days before admis - 
sion to the hospital, had dizziness, recent weakness and near -syncopal 
episodes and if such a person comes in for such an X-ray examination 
and he is aware of this history, the patient is watched same as ever, and 
if she states she is able to stand, then she is stood up. But if there were 
some question of the patient's ability to stand, the intravenous pyelogram 
would not be taken with the patient standing up. In other words, the film 
would be taken with the patient lying down and not standing up (J.A. 175). 
He further testified that had he known the patient's history of recent 
weakness, dizziness and near-syncopal episodes, he would have talked 
to the patient and possibly called her doctor. There is nothing in the rec- 
ord to show that Dr. Lau did either of these things (J.A. 223-4). It was 
not routine to bring the chart down on any patient, but it was available to 
be brought down if Drs. Groover, Christie & Merritt wanted it (J.A. 175). 
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The trial court refused to permit counsel for the appellee to ask the 
following question, based on plaintiff's Exhibit 7 for identification, which 
the Court would not receive in evidence. (J.A. 92 and 97 - Photocopy of 
Exhibit 7 for identification, omitted from the Joint Appendix, is attached 
as an appendage to this brief): | 


MR. SCHWARTZ: I would like to know now if I| may 
ask this question, which is based on what she suggested 
in this incident sheet. The question I want to ask is 
whether or not the application of a compression band, 
before turning up the table and before she was standing 
upright, would have been of assistance to giving support 
to the patient and would have provided time for her to 
call for help if the plaintiff blacked out or had a fainting 
spell. 


MR. MURPHY: I object. 
THE COURT: I sustain the objection. 


| 
When Dr. Lau, the second year resident employed by the appellants, 
Drs. Groover, Christie & Merritt, and in control of the taking of the x- 
rays, and the one to whom Mrs. Powers would look to for instructions 
(J.A. 88), saw the requisition form on which, under history, was only 
written "Diabetes with complications", he made no contact nor had any 
communication with anyone, and said nothing to Mrs. Butler (J.A. 89). 


Dr. Hurwitz testified (J.A. 218) that a patient doesn't know in ad- 
vance that he or she is going to black out or faint; also that he put in 
the hospital record, on March 24, 1962 (J.A. 248) about Mrs. Butler's 
"dizziness and near fainting or near blackouts, and so forth and so on” 
because it is a hospital policy and doctors’ policy, that when a patient 
is admitted to the hospital, a capsule synopsis be placed in the hospital 
record of what the patient's problems are and what their physical ex- 
amination reveals. These admission notes may be used for a variety of 
purposes. Interns and nurses may refer to them. Other doctors who 
may be called in consultation may refer to them, So that all concerned 


may refer to them to see why a patient is hospitalized and to have in 
written form, the reasons and physical findings and possibilities per - 
taining to a patient's hospital admission (J.A. 220). Dr. Hurwitz testi- 
fied further that he included in the admission notes what he thought was 
“significant”, specifically "recent weakness, dizziness and near -synco- 
pal episodes for about eight days” (J.A. 220). 


SUMMARY OF ARGUMENT 


L Appellants cannot insulate themselves from liability by setting 
up a routine procedure that is less than the exercise of ordinary care. 


IL The verdicts of the jury are not necessarily inconsistent. Also, 
the causes of action are independent and separate, and the trial court 
did not abuse jits discretion in denying a new trial. 


IIL Assuming without admitting that verdict is excessive, appellate 


Federal Court ordinarily will not review action of trial court in denying 
motion for new trial because of excessiveness of verdict. 


ARGUMENT 
I 


Appellants Cannot Insulate Themselves From Liability 
by Setting Up a Routine Procedure That Is Less Than 
the Exercise of Ordinary Care. 


On March 24, 1962, two days before her injury, the hospital chart 
pertaining to Mrs. Beatrice Butler showed that she was admitted to the 
hospital on March 23, because of recent weakness, dizziness and near 


synocpal episodes, and that she had diabetes mellitus with retinopathy, 
neuropathy and nephropathy. 


This history was notice to all who saw it, or should have seen it or 
been informed of its contents, that here was a patient who might have 


| 

| 

syncopal episodes. In other words, it was reasonably foreseeable by 
all who knew, or should have known of this history, that Mrs. Butler 
might fall or lose consciousness, a fortiori, if she was subjected to a 
dye injection, or to being elevated to a standing position from a supine 
position. 


It was important ° for the Radiology Department (Drs. 
Christie & Merritt) to know this history (J.A. 172 and 173), 
there were a question of the patient's ability to stand, the intravenous 
pyelogram would be done with the patient lying down and not standing up 
(J.A. 175), or some means taken to safeguard her from falling (J.A. 174). 


Admittedly, the compression bands were used to immobilize the 
patients lying down (J.A. 158-159 and 174). No reason suggests itself 
I 
that it could not be used for the patient standing up (J.A. 159). 


It is elementary that sometimes certain patterns of conduct must 
be pursued in the exercise of ordinary care, and the opinions of persons 
skilled in a particular science are not always necessary to show a pat- 
tern followed was negligent or careless. | 


Obviously, it was of prime importance that appellants, Drs. Groover, 
Christie & Merritt, should have made themselves aware, by inquiry, if 
they were not informed by the requisition slip, of the essential details 
of the patient's history. 


Obviously also, an expert opinion by one skilled in a particular 


science is not needed to demonstrate that the Hospital Center, in ne- 
glecting to cause to be included in the requisition form, the patient's 


history of weakness, dizziness and near -syncopal episodes, was negli- 
gent. The same principle applies to the conduct of the appellants, Drs. 
Groover, Christie & Merritt, in being content to accept the non-inform- 
ative addition of the words “with complications" to the patient's ailment 


5 The printed requisition form used by the hospital and Radiology Department 
states that the history summary is very essential for this examination (J.A. 250). 
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of diabetes méllitus. a disease which Drs. Groover, Christie & Merritt 
knew, or should have known, carried symptoms of syncopal episodes. 


Appellants, Drs. Groover, Christie & Merritt, in their brief at page 
four said “there was nothing on the card requiring or indicating special 
attention”. By this statement, and the claim that it was not routine prac- 
tice to send a’ patient's chart to the Radiology Department, although it 
was available and could be brought down (J.A. 175), appellants seek to 
set up a measure of care different from what ordinary prudence would 
require and dictate. The very fact that on the requisition form the 
words "with complications” appeared, should have been a red flag to 
put the Radiology Department upon inquiry as to what these complica- 
tions were, and to what extent it may affect their ability and method of 
X-raying a patient. 


The obligation of both the hospital and Drs. Groover, Christie & 
Merritt to appellee's decedent in these circumstances was obvious and 
did not require expert medical testimony. 


The only thing that the appellants, Drs. Groover, Christie & Merritt 
claimed they did to protect the patient was to ask her if she was all 
right, notwithstanding that they had no right to rely upon her answer 
because they knew, and the testimony showed, that one does not know 
in advance that he is going to blackout or faint. 


The requisition form provided by the hospital and customarily com- 
pleted by the’ nurse or intern did not disclose that the patient was sub- 
ject to dizziness, blackouts, fainting and near syncopal episodes; and 
the appellants, Drs. Groover, Christie & Merritt, attempted to take an 
‘upright pyelogram and did nothing to protect her from falling in case of 
dizziness or! blackout, although they knew she had diabetes mellitus 
“with complications”. Appellants, Drs. Groover, Christie & Merritt, 
made no use of any compression band or other means of immobilizing 
the patient, nor were they even especially watchful of her. 
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Appellants take the position that a jury has no right to pass upon 
the standard of care to be exercised by physicians or hospitals and the 
Court is required to peremptorily instruct a jury that physicians and 
hospitals are immune from liability, if the doctors testify that the phy- 
sicians and nurses acted in accordance with the usual standards of med- 
ical and hospital care. | 


| 
This same claim was made by the same counsel in the |case of Gar- 
field Memorial Hospital vs. Marshall, 92 U.S. App. D.C. 234, 240, 204 
F.2d 721: | 


| 

"The jury did not, and was not required to accept this 
somewhat startling statement. In Byrom v. Eastern 
Dispensary and Casualty Hospital 1943, 78 U.S. App. 
D.C. 42, 43, 136 F.2d 278, 279, we said non-expert 
evidence of conditions and results may be accepted 
on the question of negligence; and we quoted with ap- 
proval this language from Cornwell v. Sleicher, 1922, 

| 


119 Wash. 573, 205 P. 1059, 1061: 


'* * * (T)here must be, in the nature of things, | 
many instances where the facts alone prove the 
negligence, and where it is unnecessary to have 
the opinions of persons skilled in the particular 
science to show unskillful and negligent treat- 
ment.' | 


"We think the Byrom case has application here. 
(4, 5) The record abounds with instances which, taken 


singly or in combination, sufficiently support the jury's 
conclusion that the hospital was negligent. * * *" 


In Byrom vs, Eastern Dispensary and Casualty Hospital, 78 U.S. 
App. D.C. 42, 43, 136 F.2d 278, testimony of medical experts was pre- 
sented on behalf of the hospital and the defendant physician that the 
method of treatment by the defendant physician corresponded generally 
with good surgical practice in the District of Columbia. We quote from 
the opinion of this Court: | 
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** * © "lf you find from the testimony of the experts in 
this case that the treatment and conduct of defendant, 
Dr. Young, was in keeping with good and approved prac- 
tice among physicians of like qualifications and experi- 
ence in the District of Columbia at that time, then your 
verdict must be for the defendant.’ We think this in- 
struction went a little too far. It in effect told the jury 
to ignore all of the evidence in the case save that of the 
doctors who testified as experts, and to find for appel- 
lees if the treatment administered by Dr. Young squared 
with District of Columbia practice. 


(2) Unquestionably only experts are qualified to express 
an intelligent opinion as to what constitutes the proper 
method of treatment of a serious bone injury. But that 
their evidence should be accepted in exclusion of other 
evidence of conditions and results is contrary to the 
applicable rule, both in this jurisdiction and elsewhere. 
As was said in Cornwell v. Sleicher, 119 Wash. 573, 
205 P. 1059, 1061, the proposition that experts alone 
are qualified to testify as to the manner of treatment 
of a patient is 'sound only when soundly applied’, and 
‘that there must be, in the nature of things, many in- 
stances where the facts alone prove the negligence, and 
where it is unnecessary to have the opinions of persons 
skilled in the particular science to show unskillful and 
negligent treatment.’"’ 


In Grubb v. Groover, 62 App. D.C. 305, 306, 67 F.2d 511, the Court 
said: 


(2, 3) In the present case, therefore, the evidence war - 
rants a finding that during the two applications of X-ray 
to plaintiff's chest a physician was present and that no 
ill effects resulted; that in the application of the x-ray 
to the plaintiff's back neither the physician nor the nurse 
remained in the room, and that plaintiff was very seri- 
ously injured. 


"In Crist v. White, 62 App. D.C. 269, 66 F.2d 795, 
796, we said: ‘While no presumption of want of skill 
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or care ordinarily arises from the fact that profes+ 
sional treatment is unsuccessful, in this case there 
was more than that.' The same may be said in the | 
present case. It is common knowledge that the appli- 
cation of X-ray not infrequently results ina burn. | 

Sweeney v. Erving, 35 App. D.C. 57, 43 L.R.A. (N.S.) 
734; Id. 228 U.S. 233, 33 S.Ct. 416, 57 L. Ed. 815, | 
Ann. Cas. 1914D, 905; Hazen v. Mullen, 59 App. D.C. 
3, 32 F.2d 394. No one knows this better than the | 
doctor who uses an X-ray machine. In our opinion, 
evidence that an X-ray practitioner administered <- 
ray treatment to a patient without remaining in the 
room or within hearing, which treatment resulted in 

a burn, as here, warrants a finding of negligence, wn- 
less satisfactorily explained. In other words, it is 
for the jury to determine the issue presented by such 
evidence and the explanation, if any." | 


In Christie v. Callahan, 15 U.S. App. D.C. 133, 147, 148, 124 F.2d 
825, it was held: 


"The opposing view appears to be based on the 
theory that negligence in X-ray treatments can be 
shown only by direct and positive testimony of X- 
ray specialists to specific acts of negligence taking 
place in the course of the treatment. A burden so 
heavy is not required either by the general law of! 
negligence or by the Sweeney case. Generally speak- 
ing, direct and positive testimony to specific acts of 
negligence is not required to establish it. Circum- 
stantial evidence is sufficient, either alone or in | 
combination with direct evidence. Circumstantial 
evidence may contradict and overcome direct and 
positive testimony. The limitation on its use is that 
the inferences drawn must be reasonable. But there 
is no requirement that the circumstances, to justify 
the inferences sought, negative every other positive 
or possible conclusion. The law is not so exacting 
that it requires proof of negligence or causation by 
testimony so clear that it excludes every other spec- 
ulative theory." 
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Generally speaking, direct and positive testimony to specific acts 
of negligence |is not required, and there are many instances where it is 
unnecessary to have the opinions of persons skilled in the particular 
science to show unskillful and negligent treatment. Goodwin v. Hertz- 
berg, 91 U.S. App. D.C., 385, 201 F.2d 204. 


We, accordingly, respectfully submit that the Court properly re- 
fused to direct a verdict in favor of the appellants. 


0 


The Verdicts of the Jury Are Not Necessarily Incon- 
sistent. Also, the Causes of Action Are Independent 
and Separate. 

The verdict for the defendants below in the case of Robert Butler, 
individually, wherein he was seeking compensation for his loss of con- 
sortium, is not necessarily inconsistent with the verdict in his favor as 
administrator of the estate of Beatrice Butler. The appellee, Robert 
Butler, incurred no expense for the surgery and treatment of his wife 
at the Washington Hospital Center. Dr. Balla, the surgeon who repaired 
the three facial fractures, made no charge (J.A. 120) and there was no 
bill payable by Robert Butler to the Washington Hospital Center for her 
injuries. * On this premise, appellants’ counsel argued to the jury that 
Robert Butler, individually, suffered no damage or loss of consortium, 
and successfully persuaded the jury to this view of the evidence. Having 
persuaded the jury to adopt their contention that Robert Butler sustained 
no damage or loss of consortium, appellants are estopped from claim- 
ing that the jury erred in so finding. 


Moreover, the common law right of the husband to recover damages 
for himself in consequence of an injury to his wife is a right separate 
and independent of the right of his wife, and the judgment against one is 


® The trial court, on the objection of appellants, excluded evidence of hospital 
bill because it was barred by the statute of limitations. 
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not a bar to action by the other. Lansburgh and Bro. v. Clark, 75 U.S. 
App. D.C., 339, 127 F.2d 331. Dunn v. United States, 284 U. S. 390, 52 


S. Ct. 189. | 


| 
| 
In any event, the trial court refused to grant a new trial and we be- 
lieve this was a reasonable exercise of the Court's discretion. 
| 
- | 


Appellate Federal Court Ordinarily Will Not feview 
Action of the Trial Court in Denying Motion for New 
Trial Because of Excessiveness of the Verdict. 


| 
Appellants assert that the verdict is excessive, but they do not claim 
that the amount awarded is so monstrous and unconscionable as to shock 
the conscience of the court. | 


The trial judge who heard the evidence did not think the verdict was 
excessive and he denied appellants' motions for a new trial. 


| 
We narrate below, part of the testimony of the injuries' and disabil- 
ity which the decedent sustained, and which we believe warranted the 
verdict of Six Thousand Dollars. 


Mrs. Beatrice Butler sustained fractures of three facial bones, of 
which at least two were depressed fractures (J.A. 159- 162, 164 and 166). 
She had difficulty in opening her mouth (J.A. 166 and 127). Because the 
patient was so serioisly diabetic and her general condition iso poor, the 
surgery by Dr. Balla was performed the day following her injury under 
a local anesthetic. Her life would have been endangered if|a general 
anesthetic were used. Under a general anesthetic a 100 percent result 
could have been attained, but he was able to obtain an 80 or 90 percent 
result under a local anesthetic. Dr. Balla's operative notes read; "Bet- 
ter result can be obtained only by more extensive operation ***." After 
the operation, Mrs. Butler was confined to bed, — strict bed rest (J.A. 


167). 
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In Haycock v. Christie, 101 U.S. App. D.C. 409, 410, 249 F.2d 501, 
this Court said: 


“It is claimed that the verdict was grossly excessive, 
unconscionable, and one which should have shocked 
the conscience of the court, and that, accordingly, the 
court abused its discretion in permitting the verdict 
to stand. In Hulett v. Brinson, 97 U.S. App. D.C. 139, 
229 F.2d 22. we pointed out that ordinarily an appel- 
late federal court will not review the action of a trial 
court in granting or denying a motion for a new trial 


on grounds of inadequacy or excessiveness of a ver- 
dict. We said: 


"It appears clear that the rule in the Federal 
courts is that an appellate court may reverse, if 
at all, for excessiveness of verdict only where 
the verdict is so grossly excessive or monstrous 
as to demonstrate clearly that the trial court has 
abused its discretion in permitting it to stand." 

97 U.S. App. D.C. at page 142, 229 F.2d at page 25. 


See also Rankin v. Shayne Bros., 98 U.S. App. D.C. 214, 
234 F.2d 35. 


We cannot say that the verdict in this case was "so 
grossly excessive or monstrous as to demonstrate 
clearly that the trial court (has) abused its discretion 
in permitting it to stand." 


Also see Behrman v. Sims, 81 U.S. App. D.C. 303, 305, 157 F.2d 
862, where this Court held it was without authority to review on appeal 
whether verdicts were excessive, citing Fairmount Glass Works v. Cab 


Fork Coal Co., 287 U.S. 474, 481, 53 S. Ct. 252 and other cases decided 
by this Court. 
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We respectfully submit that the Court properly denied appellants’ 
motion for a new trial and that this Court should affirm the |actions of 
| 
the lower Court and the judgment below. | 


Respectfully submitted, 
ALFRED M. SCHWARTZ 


Suite 310 | 
1101 - 17th Street, N.W. 
Washington, D. C. 20036 


Attorney for Appellee 


(See following page for appendage to this brief referred to at page 7 
herein.) | 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction by virtue of 28 U.S.C.A. 1291 and the 
appeal has been brought pursuant to Rule 73, Federal Rules of Civil 


Procedure. | 


STATEMENT OF THE CASE 


This matter involves appeals from a verdict in favor of Robert But- 
ler, as Administrator of the Estate of Beatrice Butler against the appel- 
lants Drs. Wissler, et al., hereinafter called Groover, Christie and Mer- 
ritt and The Washington Hospital Center; and from a verdict in favor of 
the appellants on the claim for loss of consortium asserted by Robert 
Butler, individually. The judgment in favor of Robert Butler, as Admin- 
istrator, was in the amount of Six Thousand Dollars based on a survival 
of action claim; the claim for wrongful death was not pressed at trial. 
The suit was originally brought against the appellants and Dr. Gilbert 
Hurwitz, who was granted a directed verdict by the trial court. 


The evidence disclosed that Beatrice Butler was 59 years old on 
March 22, 1962 and had been unemployed for about one year due to ill 
health (JA 28,29) when she fell and injured herself during an intravenous 
pyelogram X-ray examination in the X-ray office of Groover, Christie 


and Merritt in the Washington Hospital Center. She was advised during 
the course of an eye examination that she should see a physician as she 
might have diabetes. She consulted Dr. Hurwitz, who determined that 
she did indeed have diabetes plus anemia and instituted treatment (J.A. 
103, 104). 


On March 22, 1962 she came to Dr. Hurwitz's office with a com- 
plaint that six days prior to the 22nd she had had a light-headed spell; a 
sensation of feeling faint, perhaps, but not collapsing or falling, or a 
general statement of just not feeling up to par, whereas, she had been a 
great deal better. (J.A. 106) This symptom was described medically by 
Dr. Hurwitz as a semi-syncopal episode (J.A. 107); and by Mrs. Butler 
as near blackout (J.A. 124). After examining Mrs. Butler on March 22, 
1962, Dr. Hurwitz advised that she be hospitalized for tests and asked 
Mrs. Butler to return home and report to the hospital at the appropri- 
ate time. Dr. Hurwitz saw no need for special precautions as to Mrs. 
Butler getting home or reporting to the hospital (J.A. 208). 


She was hospitalized on March 23, 1962 (J.A. 108). The admission 
note executed by Dr. Hurwitz read as follows: 


49-year-old colored female admitted because of 
recent weakness, dizziness, and near-syncopal epi- 
sodes for about eight days. About six weeks ago, | 
patient presented herself at the office with failing | 
vision primarily. Examination revealed diabetic | 
retinopathy and neuropathy. Subsequent evaluation 
showed the presence of diabetic intercapillary glom- 
erulosclerosis and persistent proteinuria. The 
patient's urines are usually sugar free on chlor- 
proponile 500 milligrams daily but patient appar- 
ently has a high renal threshold for glucose. Patient 
received vitamin B-12 — 


*« * 


Patient has been on ferrous sulfate for modest | 
anemia but hamatonit last night is 29 which may | 
account for current symptoms. Anemia probably | 
on basis of nephropathy. Blood pressure 160 over 
100. Pulse 96, regular. Chest clear. Cor nega- | 
tive except for tachycardia. 


The history and physical notations in the hospital record were not made 
until after the injury in question and are, therefore, not germane, at least 
as to these appellants (J.A. 114-116) 


Pursuant to the order of Dr. Hurwitz, Mrs. Butler ome allowed 
the freedom of the hospital as he did not feel she was subject to faint- 
ing spells. (J.A. 209, 210) Dr. Hurwitz gave orders for medical tests 
including enema andan intravenous pyelogram X-ray which would require 
Mrs, Butler to lie down and then rise and he was aware that these pro- 
cedures included such movement (J.A. 210, 211). | 


Dr. Hurwitz said that sometimes a complication of diabetes is ortho- 
static vertigo which is a light-headedness from a sudden drop in blood 
pressure upon rising from a reclining or sitting position and that he did 


not know whether X-ray specialists would be acquainted with this com- 

plication of diabetes and further, he did not know himself that whether 

Mrs. Butler was subject to this phenomena prior to her injury on March 
26, 1962 (J.A. 215, 216, 219). 


Dr. Hurwitz was asked, and he was the only person who was asked, 
whether he could with reasonable medical certainty say what caused Mrs. 
Butler to fall and he said that he could not (J.A. 219, 219). 


The evidence disclosed that after Dr. Hurwitz had written the request 
for an intravenous pyelogram that the floor nurse filled out a card such 
as Exhibit 6 (J.A. 133). The original card is no longer in existence as 
they are routinely disposed of a short time after the X-ray requested has 
been completed. However, the X-ray technician who attended Mrs. But- 
ler during the intravenous pyelogram copied the information which was 
contained on the original X-ray requisition onto an "incident sheet” 
shortly after Mrs. Butler's fall. (J.A. 50) The information, therefore, 
which was transmitted to Groover, Christie and Merritt was the patient's 
name, room number, etc. and that Dr. Hurwitz wanted his patient to have 
an intravenous pyelogram because Mrs. Butler had diabetic complica- 
tions (J.A. 53-54). The intravenous pyelogram is designed to study 
the kidneys, ureters and bladder and one of the complications of diabe- 
tes is kidney disorder (JA 105). There was nothing on the card requir- 
ing or indicating special attention (JA 54). 


On March 26, 1962, Mrs. Butler was brought by wheelchair to the 
offices of Groover, Christie and Merritt. She had with her the requisi- 
tion slip (Exhibit 6). Mrs. Powers, the X-ray technician, held the wheel 
chair so it would not roll and Mrs. Butler arose and walked to the dress- 
ing room, entered, closed the door, changed her gown and walked into the 
room where the X-ray was taken and got upon the table (J.A. 48, 54, 
92-93). 


After Mrs. Butler had gotten upon the table, lying upon her back, an 
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X-ray was taken by Mrs. Powers (J.A. 55). Mrs. Powers then left the 
X-ray roomandtook the exposed X-ray plateto the dark room for devel- 
oping (J.A. 55, 56). Mrs. Powers then returned to the X-ray room in 
which Mrs. Butler was reclining and waited for the resident to read the 
film and come to inject Mrs. Butler for the intravenous pyelogram (J.A. 
56). 


The resident looked at the request card (Exhibit 6) (J .A. 56), in- 
quired of the patient concerning allergies and the symptoms related to 
the system to be X-rayed and injected the dye, after which, he left the 
room (J.A. 95, 96). From this time on a series of films was taken all 
of which require a total of approximately thirty minutes (J.A. 57). 


After the dye was injected, Mrs. Powers placed a compression band 
with a balloon underneath on the abdomen of Mrs. Butler to keep the dye 
in the kidneys (J.A. 81), then she took a film five minutes after the dye 
had been injected (J.A. 81). After the doctor had viewed the five minute 
film, a fifteen minute film was taken (J.A. 81); and after the fifteen min- 
ute film was viewed by the doctor, a third film was taken and then the 
compression band was removed and another film was taken (3 A. 81, 
82). The next film in the series was to be an upright film showing the 
dye draining from the kidneys. For this film, Mrs. Butler was asked to 
slide down to the end of the table and place her feet against a board 
placed there vertical to the table. The table was then slowly turned up 
to a half reclining, half-upright position. This was accomplished by use 
of a hand switch or foot pedal which controlledanelectric motor. Before 
the table was elevated, Mrs. Powers asked Mrs. Butler if she could stand 
and also asked the same question when the table had reached the half 
upright position and in each instance Mrs. Butler said she could (J.A. 
83-85). The evidence was that dizziness and weakness are subjective 
feelings so the doctor must rely on the patient to relay these symptoms 
(J.A. 178). 


After the table had reached an upright position, Mrs. Powers walked 
approximately 14-15 feet to get behind the radiation shield, asked Mrs. 
Butler to hold her breath, looked out through the leaded window in the 
radiation shield and it was at this time that Mrs. Butler fell forward, 
striking her face on a piece of the X-ray equipment as she fell, all of 
which took about 10 seconds (J.A. 60, 61). Mrs. Butler was not uncon- 
scious when Mrs. Powers reached her immediately after the fall (J.A. 
61). 


Mrs. Powers testified that she had been taught that if the patient 
said she did not think she could stand upright for the drainage film that 
she should consult with the doctor in charge. (J.A. 87) Mrs. Powers 
further testified that the compression band was not used to support per- 
sons, that it was used to keep the dye in the kidneys during intravenous 
pyelograms and occasionally to restrain the head of a patient for a skull 
film and that! on one occasion, she had put it on an unconscious person 
to keep them from rolling off the table (J.A. 72, 78, 79). Dr. Wissler, a 
partner in Groover, Christie, and Merritt, testified that the only proper 
purposes of a compression band were to hold dye in the kidneys during 
an intravenous pyelogram and to restrain the heads of children during 
skull films (J.A. 221). Dr. Wissler felt the band was not strong enough 
to support an upright patient and that so far as he knew, there was no 
equipment made for that purpose (J.A. 221, 222). The proper procedure 
is to rely on the determination of the medical practitioner who orders 
the test and upon the patient's statements astohis or her abilityto stand 
upright at the time and the fact that the patient can be up and around in 
the hospital before the X-rays (J-A. 172, 173). If the judgment is that 
the patient cannot stand, the drainage film is not taken and that part of 
the test must be foregone (J.A. 175). 


In the fall, Mrs. Butler suffered three facial bone fractures which 
were repaired by Dr. Louis Balla under local anesthesia. Dr. Balla 
made two tiny stab wounds through which a towel clip is passed to ele- 


vate the fracture fragments, no sutures were required and the wounds 
were bandaged with two small bandaids. (J.A. 117) There was testimony 
of some painful symptoms in Mrs. Butler's arms following the fall, but 
inasmuch as this action was under the survival statute, the testimony is 
irrelevant (JA126). The testimony with regard to injuries by Dr. Balla 
was that Mrs. Butler had difficulty in opening her mouth wide due to the 
fractures even after they were repaired, but that she "was able to eat," 
she "saw straight, not double, had no disability." (J.A. 167, see also 
J.A. 127) Mrs. Butler died on May 31, 1962. 


Dr. Hurwitz testified that based upon his examinations and treat- 
ments of Mrs. Butler and the history related by her that she could get 
up from bed and move about the hospital, limited only by how she her- 
self felt (J.A. 146, 149, 219). He also testified that he saw no reason 
why she should not arise after lying down for a period (J.A. 210); and 
that he contemplated she would do just that in the course of tests he 
ordered including the intravenous pyelogram and he saw no/need in his 


medical judgment for any procedures other than those which he knew 
were usually followed (J.A. 210, 211). Further, Dr. Hurwitz saw no need 
to confine Mrs. Butler to bed after the fall in question and, | in fact, the 
at liberty order continued, except for the period immediately after the 
operation on the facial bones, and Dr. Hurwitz ordered further tests 


including X-rays which he knew would require her to be on her feet and 
the nurses' notes indicate that she was out of bed at liberty after the 


fall in question (J.A. 151-152, 136-138). | 


The Court below ruled that the standards of professional malprac- 
tice claims would apply as to Dr. Hurwitz but not as to Drs. Groover, 
Christie and Merritt or the Washington Hospital Center ant, therefore, 
directed a verdict for Dr. Hurwitz and submitted the case to the jury 
on the standard of an ordinary and prudent person as to these appellants. 
The jury returned a verdict of Three Thousand Dollars against each of 


these appellants in favor of Mr. Butler as Administrator of the Estate 


of Beatrice Butler which verdict was later changed to Six Thousand Dol- 
ars against the appellants jointly. The jury also brought ina verdict for 
the defendant appellants against the claim of Mr. Butler, individually for 
loss of consortium. The appellants have appealed as to both verdicts 
and the denial of timely motions for New Trial or Judgment Non Ob- 
stante Veredicto. 


STATUTE INVOLVED 


§ 12-101. Actions survive in favor of or against rep- 
resentatives of deceased party-limitation in tort 
actions. 


On the death of any person in whose favor or against 
whom a right of action may have accrued for any cause 
prior to his death, said right of action shall survive 
in favor of or against the legal representative of the 
deceased: Provided, however, That in tort actions, 
the said right of action shall be limited to damages for 
physical injury except for pain and suffering resulting 
therefrom. 


STATEMENT OF POINTS 


I 


The verdicts of the jury were inconsistent and contradictory andthe 
trial court should have granted a new trial as to both. 


pa 


The verdict and judgment in favor of Robert Butler as Administra- 
tor of the Estate of Beatrice Butler was excessive and not supported by 
the evidence and the trial court should have granted a new trial or 
granted a remittitur, which remedies are alternatively urged upon the 
Court. 


ant 


This appellant, a firm specializing in radiology, properly relied on 
the medical determination of Dr. Hurwitz, a specialist in internal medi- 
cine, that Mrs. Butler was a fit medical subject for the x-ray examina- 
tion which Dr. Hurwitz ordered. 


IV 


The plaintiff offered no proof as to the proximate cause of the fall 
in question and, therefore, it is pure speculation that anything this appel 
lant did or failed to do caused the injury. 


v : 
| 


The verdict was not supported by any evidence of a departure from 
the accepted standard of medical practice in rendering intravenous pye- 
lograms and the trial court should have directed a verdict upon the fail- 
ure to offer such evidence. | 

| 
SUMMARY OF ARGUMENT 


: 

The facts and law, supporting the claim of liability by this appellant 
to Robert Butler, as Administrator of Beatrice Butler; and the facts and 
law supporting the claim of liability by this appellant to Robert Butler, 
individually; are identical and yet the same jury inthe same trial reached 
diametrically opposite conclusions. It is conceded that the two causes 
of action are independent andif decided by different juries inconsistently, 
they both may stand. However, where one jury decides the same issue 
inconsistently as to the two claims the result requires a finding of a 
malfunction on the part of the jury and a new trial. | 
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put 


The jury returned a verdict of Six Thousand Dollars as compensa- 
tion for the injury and disability suffered by Mrs. Butler supposedly with- 
out awarding anything for paid and suffering andtocover the period from 
March 26, 1962, the day of the accident, until May 31, 1962, the day on 
which Mrs. Butler died from causes unrelated to the accident. The tes- 
timony was that Mrs. Butler's only disability resulting from the injury 
was difficulty in opening her mouth wide and that as a practical matter, 
she had no disability as she could eat and talk without difficulty. This 
amount is clearly excessive and indicates again that the jury did not fol- 
low or did not understand the instructions. 


mW 


This appellant, as a firm of medical specialists, must rely upon the 
judgments made by other specialists in their field of specialty if chaos in 


medical treatment is to be avoided. In this case, the judgment whether 
Mrs. Butler could withstand the incidents required duringan intravenous 
pyelogram fell within the specialized knowledge of her internist, who 
ordered the tests. It would seem the height of folly to require a radiol- 
ogist to question the determination of an internal medical question made 
by an internist without it appearing that there was some unusual aspect 
of the case and there was none such in this case. 


IV 


Only one person was asked whether with reasonable medical cer- 
tainty he could say what was the cause of Mrs. Butler's fall, and he, her 
attending physician, said he could not. Was it related to some condition 
which was already recorded in the hospital record, was it related to 
Mrs. Butler herself moving, or was it a passing unconnected phenomena 
of dizziness, or was it related to something in Mrs. Butler's diet of that 
day? No one knows, based on the record made by the plaintiff, and to 
require the jury to speculate on the proximate cause was error. 
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v 


| 
In allowing the jury to determine the issue of liability as to this 
appellant, the court below allowed the jury to decide without any expert 
evidence to guide it that an intravenous pyelogram should not be admin- 
istered in the manner in which, according to the evidence, it is given 
by those learned in the specialty. Most of the jurors probably finished 
this case without any real knowledge of what an intravenous pyelogram 
is and how it is given and the policy considerations which determine 
whether and how it should be given, yet they were required to decide 
these medical questions; or, rather more properly, allowed to ignore 
the medical questions and allowed to let their sympathies be their 
guides. 


ARGUMENT 
I 


The Jury Verdicts Are Fatally Inconsistent 


The plaintiff Robert Butler, as Administrator of the Estate of Bea- 
trice Butler recovered from the jury Six Thousand Dollars as compen- 
sation for the disability incurred by Beatrice Butler in the period March 
26, 1962 until May 31, 1962. This award was for the injury and disabil- 
ity alone with no pain and suffering. No defense was urged as to Robert 
Butler that was not also urged as against Robert Butler as Administra- 
tor. Yet the jury on the same facts and using the same principles of law 
stated that this appellant is liable to Robert Butler as Administrator and 
not liable to Robert Butler. That these two verdicts are inconsistent is 
obvious; for as this Court stated in Lansburgh and Bro, v, Clark (1942) 
75 App. D.C. 339, 127 F.2d 331 at page 341: 


"The same jury listened to the same argument and 
the same evidence at the same time in both causes and 
rendered two irreconcilable verdicts. They either mis- 
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takenly or arbitrarily failed to perform their duty. Both 
verdicts cannot be right, and in such circumstances, 
courts have set aside both and awarded new trials." 


Any other view than this expressed by this Court would be the height of 
sophistry. In the Lansburgh case, this Court was constrained to allow 
the inconsistent verdicts to stand because only one was challenged and 
of course that one party's verdict could not be presumed to be the one 
in error. In the instant case, the Court was asked to declarea mistrial 
immediately after receiving the verdicts, and was askedto set both aside 
on the motion for new trial, and both verdicts have been made the subject 
of the notice of appeal in this case. There is, therefore, no procedural 
reason why the irrefutable logic of this Court in the Lansburgh case 
should not be applied and the verdicts and judgments in this case set 
aside. 


The measure of Robert Butler's damages, as Administrator was "an 


allowance for * * * disabilities” on the part of Beatrice Butler. Hudson 
v. Lazarus (1954) 95 App. D.C. 16, 217 F.2d 344. The measure of dam- 
ages for Robert Butler, individually, was the loss to him occasioned by 
his wife’s disability. The measure or proof of liability on both claims 
was the same. The jury found for him on liability as Administrator and 
against him individually so there should not legally be an argument that 
what the jury intended was to find no damages resulted to Robert Butler 
individually. However, should such an argument be made despite the 
clear recorded action of the jury in rendering its verdict under the 
supervision of the Court and counsel and despite the folly of trying to 
decide what the jury may have intended in the fact of what they did, the 
mere fact that the jury declared Mrs. Butler disabled to the value of 
Ninety Dollars and Ninety Cents per day requires that if there be lia- 
bility the husband suffered some loss of consortium from such a dis- 
ability incurred by the wife. 
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Clearly, the jury was confused or arbitrary as to their duties. The 
jury first rendered verdicts in separate amounts against these appellants 
rather than one joint amount, it rendered what is clearly an excessive 
verdict in the one cause and an inconsistent verdict in the other. Cer- 
tainly, under the law of Lansburgh, supra, and other facts surrounding 
these verdicts, the trial court was in error in not declaring a mistrial. 

| 
| 


0 | 


The Verdict in Favor of Robert Butler, 
as Administrator, Was Excessive 


Mrs. Butler survived the date of the injury complained of in this 
cause by only sixty-six days and died of causes unrelated to this injury. 
Suit was brought for wrongful death and under the survival statute, Title 
12-101 D.C. Code, 1961 Edition, and on opening statement plaintiff 
claimed that he would prove that the death was caused or hastened by the 
injury. No effort was made to prove the claim of wrongful death which 
was admitted by plaintiff's counsel and he abandoned the claim. 


The jury was charged, in accord with the survival statute and -Hud- 
son v. Lazarus, supra, that they could award damages to Robert Butler 
as Administrator for the disability and injury itself but nothing for pain 
and suffering. (There is no question here as to whether the damages if 
permanent could be recovered for life expectancy as against actual life 
as in Hudson where the allegation was that the injury caused the death 
because no attempt was made to show that Mrs. Butler's life expectancy 
at the time of injury was different than her actual life span and no 
attempt was made to show any permanency of the disability.) Therefore, 
if the jury followed the instructions, they were to evaluate the disability 
suffered by Mrs. Butler during the sixty six days of her life after the 
injury. | 


What was the evidence as to the injury and disability itself ? Mrs. 
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' Butler suffered three fractures of facial bones near one eye. This was 
repaired by Dr. Balla by making two small stab wounds measuring not 
-more than 1/24th of an inch each and inserting a towel clip which was 
used to elevate the bone fragments. Mrs. Butler had to stay in bed the 
day after the operation and had a liquid diet for four days, both of which 
Dr. Balla testified were routine procedures after facial surgery. After 
the surgery by Dr. Balla the only disability which Mrs. Butler had was 
that she could not open her mouth wide, but as Dr. Balla also said: "But 
may I make a remark: Regardless of all these fine points, the patient 
was able to eat, the patient saw straight, not double, had no disability"; 
and then he was asked, "You say she had no disability," and he answered, 
"Not from the facial fracture.” For this, if we presume the jury followed 
the instructions, the jury awarded Six Thousand Dollars to compensate 
for a period of sixty-six days which if extrapolated on a yearly basis 
amounts to approximately Thirty Three Thousand Dollars for a person 
who has really "no disability.” The obvious fault is presuming that the 


jury followed the instructions for clearly they did not. Whether the ver- 
dict results from confusion on the part of the jury astowhat issues were 
submitted to it or claimed by the plaintiff or whether the jury was just 
generally confused as to its functions, as seems likely from the verdicts 
and their manner of rendition cannot be determined, but clearly Six 
Thousand Dollars is excessive for these injuries for sixty six days and 
with nothing being allowed for pain and suffering. 


In these circumstances, the Court may set aside the verdict and 
order a new trial so that the parties may have the amount fixed bya jury 
functioning properly under the law; or the Court may grant a remittitur 
if the Court feels the damages are reasonably ascertainable and that the 
ends of justice and practicality will be better served thereby than by a 
retrial. Muldrow v. Daly (1964) 117 App. D.C. 318, 329 F.2d 886; Boyle 
v. Bond (1951) 88 App. D.C. 178, 187 F.2d 362. 
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mm 


This Appellant Was Right in Relying 
on the Expertise of Dr. Hurwitz 


Dr. Hurwitz had Mrs. Butler as a patient commencing) on February 
7, 1962 and he saw her frequently between then and when she was hos- 
pitalized on March 23, 1962. He was thoroughly familiar with her clin- 
ical picture and her medical history. In this context he decided that she 
should have an intravenous pyelogram. He also decided ae she should 
be allowed to be up and at liberty in the hospital, being restricted only 
by her own knowledge of how she felt. This even included, as Dr. Hur- 
witz testified, going to the gift shop in the hospital if she felt inclined to 
do so and felt able to do so. Dr. Hurwitz did not feel his patient was sub- 
ject to fainting spells either before or after the fall, as he kept in force 
his order that Mrs. Butler be allowed to be up and at liberty. 


In any event, Dr. Hurwitz, a specialist in internal medicine, deter- 
mined that his patient could be up and about and that an intravenous pye- 
logram was one of the diagnostic tests which should be given. Mrs . But- 
ler was brought to the X-ray Department in the routine manner for at 
liberty patients, she arose from the wheelchair, walked to the dressing 
room, changed her gown, and walked to the room where she was to be 
X-rayed. She indicated nothing unusual in her movements or manner and 
nothing indicating anything unusual was indicated on the requisition card 
which accompanied her to the X-ray Department. | 


After the supine films had been taken, Mrs. Butler was told that she 
should slide down to the end of the table and place her feet on the board 
there, she was also told that the table would be turned up: ight, and she 
was asked whether she thought she could be up or could st to which 
she replied, yes. When the table was halfway up, it was stopped and Mrs. 
Butler was again asked if she felt she could stand and she said, yes; mak- 
ing in both instances the judgment of her own feelings that Dr. Hurwitz 


16 


had ordered that she be allowed to make. Mrs. Butler did stand while 
Mrs. Powers walked 14-15 feet to get behind the radiation shield and 
while she told Mrs. Butler to hold her breath, all of which took about 10 
seconds. 


This appellant did no more than render the intravenous pyelogram 
which Mrs. Butler’s internist had ordered, and it was rendered in the 
ordinary manner and nothing more was asked of Mrs. Butler than her 
referring specialist said she could do. Ah! but these X-ray specialists 
are also medical doctors, could not they see that she was unusually sus- 
ceptible to fainting even if her internist could not? The answer could be 


yes if we are prepared to step through the looking glass into the land of 
unreality in order to produce a predetermined economic result in this 
case, but if we are to follow medical reality or even just simple logic the 
answer is no. The very advantage of specialization is lost if each spe- 
cialist is required to argue with the opinions rendered by the referring 


or consulting specialist. But what does this very record reveal with 
regard to this? On pages 329-332 of Dr. Hurwitz's testimony (J.A. 214- 
216), he was questioned with regard to diabetes and orthostatic vertigo 
and their relationship through the neuropathy which may be a complica- 
tion of diabetes. Then Dr. Hurwitz was asked: 


"Q. Would any doctor as qualified as Drs. Groover, 
Christie and Merritt have some knowledge about that 
sort of thing ? 


A. I don't know that, sir. 

Q. What's that ? 

A. I don't know that. 

Q. Well, what would you expect? 


A. I don't know, really. These men, besides being 
qualified physicians, are specialists in X-ray. They 
know a great deal of medicine, yet, their specialty is 
taking X-ray pictures. I don't know what to expect. 
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Q. People graduating from medical school ordinar- 
ily know that, don't they? | 


| 
A. They know these complications occur with dia- 
betes." 


It is also interesting to read Dr. Hurwitz's testimony on ae 134 and 
135 of the transcript (J.A. 142, 143) with regard to the X-rays in the 
case. He was not asked whether people graduating from medical school 
ordinarily know about reading X-rays but the answer is obviously yes 
but how much and further how much of that will they retain if they then 
specialize in internal medicine or dermatology, etc. Even lawyers seem 
to attribute superhuman intellectual power to their brother profession- 
als in medicine, at least when they are suing them, So that/many times 
it helps to place the theory of the contention into context of the legal pro- 
fession to observe its absurdity. Assume an expert inthe practice before 
federal administrative agencies is being questioned about a fine point of 
the Administrative Procedures Act. 

Q. Would any attorney as qualified as Messrs! 


Welch, Daily & Welch have some knowledge about that 
sort of thing ? 


I don't know that, sir. 
What's that? 
I don't know that. 
Q. Well, what would you expect ? 


A. I don't know, really. These men, besides being 
qualified attorneys, are specialists in civil litigation 
in courts. They know a great deal of law, yet, their 
specialty is litigating in courts. I don't know what to 
expect. 

Q. People graduating from law school ordinarily 
are familiar with the Administrative Procedures Act, 
aren't they? 
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A. They know what these procedures are and that 
they are followed before administrative agencies. 


To put it another way, we all are familiar with the simple truth that you 
know more law the day you take the bar examination than you will ever 
know thereafter but your opinion will not be of value to other attorneys 
until you have forgotten half of it and exchanged it for experience and 
specialized knowledge. Thereafter, your opinion in your specialty is 
respected and you must depend on specialists when your problem lies 
outside your specialty, and you retain your generalized learning so that 
you may intelligently confer with specialists. 


Even before the recent surge of specialization in the professions, 
this Court recognized the necessity of conforming the law tothe reality 
of the professional relationship of a referring professional to the spe- 
cialist. This Court in Sweeney v. Erving (1910) 35 App. D.C. 57, stated 
at page 64: 


While it is a general rule that it is incumbent upon a 
physician properly to inform himself of the condition 
of his patient, that he may intelligently exercise the 

skill of his calling, * * * there is nothing in the rec- 
ord to justify the inference that the condition of the 

plaintiff when the defendant subjected her to X-ray 

exposures was such as to render her peculiarly lia- 

ble! to injury. Having been under treatment bya sur- 
geon of recognized ability, andhaving been sent to the 
defendant by such surgeon, for the purpose named, 
we think the defendant, in the absence of anything war- 
ranting a contrary conclusion, was justified in rely- 
ing upon the judgment of the surgeon. 


There is nothing in the record of anything unusual in Mrs. Butler's 
behavior in the X-ray Department which would justify countermanding 
Dr. Hurwitz's judgment that his patient could be up and about as she 
felt able and that she was a proper subject for a complete intravenous 
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pyelogram study. As this Court stated, in the absence of any such evi- 
dence this appellant was justified in relying upon the judgment of Dr. 
Hurwitz and that the trial court should have directed a verdict for Drs. 
Groover, Christie and Merritt. See also Pilgram v. Landham, et al. 
(1940) 11 S.E.2d 420. | 


Iv 


There Was No Evidence That Anything the Appellants 
Did or Failed To Do Caused the Injury Complained 
of in this Suit 


| 

Only Dr. Hurwitz was asked whether he could with reasonable med- 
ical certainty say what caused Mrs. Butler to fall and he said he could 
not. No other evidence was offered by the plaintiff appellee as to the 
cause of the fall and therefore no proof whether it was reasonably fore- 
seeable by the appellants and more especially by Dr. Hurwitz. Further, 
there was no evidence offered that the appellants, Drs. Groover, Christie 
& Merritt should have done other than they did. Dr. Hurwitz determined 
that Mrs. Butler could be up and at liberty and that she could undergo an 
intravenous pyelogram. Dr. Wissler testified that if an intravenous pye- 
logram were ordered and it appeared that the patient could be up as she 
wished, the test would be completed. It would not be completed if the 
patient said she could not stand upright as there was no equipment capa- 
ble of maintaining the patient in an upright position. The patient said she 
could stand after reclining just as she had done innumerable times in the 
hospital in the course of other tests and the usual routine in the hospital. 
What caused her to fall this time? No one knows based on the record. 
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Vv 


The Trial Court Applied the Wrong 
Standard of Care 


The trial court determined that in essence there was no legal dif- 
ference between someone falling on the proverbial stringbean on the 
floor of a supermarket and someone falling during the administration 
of an intravenous pyelogram; the only question being whether the store 
owner had or should have had knowledge that the stringbean was there 
and whether Drs. Groover, Christie & Merritt should have known Mrs. 
Butler had had a near syncopal episode. This equates the decision to 
perform an intravenous pyelogram and its technique of performance 
with deciding to sweep the floor. It equates the practice of radiology 
with running a store or an apartment house. The standard of care in 
this jurisdiction for those engaged ina learned profession is whether or 
not their conduct of their profession is within the accepted standard of 


care for like practitioners in the locality at the time in question. Brown 
v. Keaveny (1963) 117 App. D.C. 117, 326 F.2d 660; Price v. Neyland 
(1963) 115 App. D.C. 355, 320 F.2d 674. It is also the general rule 
applied by the Supreme Court. Davis v. Virginian R. Co. (1960) 361 U.S. 
354, 80 S. Ct. 387, 4 L. Ed. 2d 366. 


The trial court gave no reason for directing a verdict for Dr. Hur- 
witz, but the reason urged was that there was no expert opinion evidence 
upon which to base a jury verdict, that Dr. Hurwitz's decision to order 
the intravenous pyelogram and that Mrs. Butler should be up and at lib- 
erty was outside the accepted standards of conduct of his profession. 
Dr. Hurwitz said he continued the at liberty order even after this fall and 
and that he did not think Mrs. Butler was subject to fainting spells or 
orthostatic vertigo and so long as Mrs. Butler felt able she could have 
the freedom of the hospital. Dr. Hurwitz also testified that he knew what 
would be required of Mrs. Butler in the course of the intravenous pyelo- 


21 


gram. Dr. Hurwitz was intimately acquainted with the history of Mrs. 
Butler and was a specialist in diabetes and its complications. The trial 
court properly would not allow the jury to speculate that Dr. Hurwitz's 
medical judgment was not exercised in accord with accepted standards 
of practice; however, the trial court did allow the jury to speculate that 
Drs. Groover, Christie & Merritt should have made a medical judgment 
different than Dr. Hurwitz's despite the fact that the judgment lay in 
Dr. Hurwitz's field of specialty. 


The absolutely uncontested testimony in this case was that if the 
patient's doctor decided that an intravenous pyelogram was important 
for diagnosis and ordered it and the patient was normally at liberty to 
arise and walk about in the hospital, then the test would be completed 
by standing the patient for the drainage film provided the patient said 
she felt able and this ability is determined through the recitation of 
subjective symptoms. This proper practice was followed scrupulously 


and a verdict should have been directed for Drs. Groover, Christie & 
Merritt for the failure of the plaintiff to prove a departure from the 
accepted standard of practice. | 


Drs. Groover, Christie & Merritt do not contend that there must 
be a ritualistic question in the form of a hypothetical question ending 
with as inquiry as to whether that hypothetical behavior comports with 
accepted standards of practice but there must be some testimony by 
experts to establish the whys and wherefores of procedures and the 
reasons some risks are accepted and others not. Christie'v. Callahan 
(1941) 75 App. D.C. 188, 124 F.2d 825 (surgeons said the injury was 
caused by excess X-ray and X-ray specialists said surgeons caused it 
with Gabnels solution). Garfield Memorial Hospital v. Marshall (1958) 
92 App. D.C. 234, 204 F.2d 721 (nurses and doctors testified patient 
should have had attendance of doctor sooner and that if they had contacted 
private doctor as per routine he would have been in attendance). In this 
case we have only innuendo drawn from questions, not answers, concern- 


22 


ing the use of compression belts and the use of attendants to hold the 
person in place. The evidence is unquestioned that the belts are not to 
be used in the drainage film and that the technicians are to be behindthe 
radiation shield when the picture is taken. The evidence established that 
these X-ray specialists performed the requested test in accord with the 
accepted manner for performing these tests and to permit the jury to 
speculate how differently the tests might be done is to allow minds 
untrained in medicine to hypothesize on medical techniques when they 
have no native learning and no testimony as to the complications and 
ramifications of a change in technique. : ; 
CONCLUSION: 


ae 


The jury's verdict and in fact the submission of the case to the jury 
was not warranted by the evidence and the confusion of the jury when left 
to such speculation was evident in the improper rendition of the verdict 
as to amounts and its irreconcilable conflict on the issue of liability. 


The evidence, far from permitting a verdict for the plaintiffs, required 
that the professional conduct of Drs. Groover, Christie & Merritt be 
vindicated. 


Respectfully submitted, 
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